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A PROJECT FOR THE STUDY OF WISCONSIN STATUTES 
WILLIAM GorHaM RICE, Jr. 
Gorpon SINYKIN 


The rapid growth of statutory law during the current half century 
has been one of the major developments in our Anglo-American 
jurisprudence. Basic modifications in our economic and social insti- 
tutions, in that span of years, have impaired the competency of com- 
mon-law precedents and premises, and have stimulated the enactment 
of voluminous legislation to control or regulate the new order of 
things. 

However, the importance of this new body of law has been greatly 
minimized by the legal profession ; and its development has been hap- 
hazard, even aimless at times. Two causes have contributed to this 
situation. In the first place, law schools have been so absorbed by 
the case method of instruction that they have overlooked the sig- 
nificance of statute law or have treated it as a mere incident in the 
common-law system. The lawyers and teachers graduated from these 
institutions have borne this attitude into their professional careers. 
In the second place, the process of amending, revising, and enacting 
laws has too commonly been guided by motives of self-interest. Leg- 
islation offered by the practitioner quite naturally is framed to ad- 
vance the interests of his own clients, but the interests of these indi- 
viduals often fail to coincide with the interests of society at large. 
Furthermore, the ordinary attorney has neither time nor opportunity 
in his practice to make the exhaustive study and research which far- 
sighted legislation entails. The result has been the frequent creation 
of statutes that are ambiguous, inconsistent, incomplete, or distorted 
by the influence of special interests. 

This situation has evoked an experimental project at the Wis- 
consin Law School undertaken by the Wisconsin Law Review. With 
the collaboration and advice of the state bar and the faculty of the 
school, the student editors of the Review have set out upon an ex- 
tensive study of Wisconsin statutes. The project was first discussed 
with members of the supreme court and of the state bar, who gave 
it an enthusiastic indorsement. Later it was explained to President 
W. T. Doar of the Bar Association and by him to its governors, who 
not only gave it their approval, but recommended that the president 
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appoint a special committee to cooperate with the Review in this 
work. 

In the selection of statutes for study care was taken to avoid those 
that were provocative of partisan political controversy. After con- 
sultation with practitioners and judges the following six fields of 
statutory law were chosen: Property, Criminal Law, Corporations, 
Insurance, Creditor-Debtor Law, and Contempt. It is hoped that 
other fields will be invaded in subsequent years. The students edi- 
tors of the Review were divided into six groups, each group to make 
an exhaustive study of one of these subjects. A member of the faculty 
and two or three members of the bar were appointed to advise and 
work with each group. As a result, the following personnel was 
established : 


Property 


Editors: Theodore C. Bolliger, George J. Laikin, Francis H. 
Parson, Gordon Sinykin. 


Faculty Adviser: Oliver S. Rundell. 
Bar Advisers: Ralph M. Hoyt and Carl B. Rix, of Milwaukee. 


Criminal Law 

Editors: Ernest R. Feidler, C. R. Steinmetz. 

Faculty Adviser: Alfred L. Gausewitz. 

Bar Advisers: Philip F. La Follette, Madison; Judge A. H. 
Reid, Wausau; Judge George A. Shaughnessy, Milwaukee. 

Corporations 


Editors: John H. Shiels, Edward J. Hart, Albert C. Heller, 
Herbert S. Thatcher. 


Faculty Adviser: Malcolm P. Sharp. 


Bar Advisers: Edwin S. Mack, Milwaukee; Harry L. Butler, 
Madison. 


Insurance 
Editors: John C. Stedman, Henry J. Fox, Daniel Hopkinson. 
Faculty Adviser: Nathan P. Feinsinger. 
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Bar Advisers: Walter T. Bie, Green Bay; Harry J. Mortenson, 
New Lisbon. 


Debtor-Creditor Law 
Editors: Lehman C. Aarons, Lloyd D. Allan, S. Richard Heath. 
Faculty Advisers: Lloyd K. Garrison, Howard L. Hall. 


Bar Advisers: Louis A. Lecher, Milwaukee ; Edward J. Dempsey, 
Oshkosh. 


Contempt 
Editors: Edwin Conrad, Thomas Stone. 
Faculty Adviser: William G. Rice, Jr. 


Bar Advisers: Claire B. Bird; Wausau; William H. Spohn, 
Madison. 


In the beginning it was contemplated merely to perfect the plans 
and organization of the project for the present year. However, the 
encouragement and interest of the bar and faculty served as an im- 
petus to early action, and research work was commenced at the close 
of the first semester. Already several of the committees have held 
meetings with their bar advisers to discuss the legal problems they 
have been encountering. Additional conferences will be held from 
time to time in the future as circumstances may demand. 

The objectives of this project are twofold. One is educational. 
Referring to this purpose of the experiment in a letter to the Presi- 
dent of the State Bar Association, Dean Garrison said: “In common 
with nearly all law schools, we have no courses designed to teach 
students how statutes are constructed, how and why they are adopted 
and revised, how vitally important they are in the modern scheme of 
the law, what fields they cover, in what differing or similar ways 
other states have handled the same problems, and how the courts 
deal with statutes in supplying omissions, in construing doubtful 
clauses, and in applying fixed provisions to constantly changing fact 
situations and social needs. The project is an experiment designed to 
fill this gap in the curriculum. If the experiment proves successful, it 
may ultimately be developed into a formal course open to the student 
body as a whole, instead of being limited to the Law Review editors.” 

The second objective is a legislative one. It is hoped that as a 
result of ascertaining and studying defects in the statutes, amend- 
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ments or new statutes may be proposed to the legislature. A compe- 
tent system of statutory law can only be constructed by means of 
exhaustive research into factual as well as legal questions. It is 
believed that the state university is the most logical center for this 
type of work. With the proper cooperation from the bar the state 
Law School can become a laboratory for legislation, leading the way 
in legal reform just as the physical science departments blaze the trail 
in scientific advancement. Should the project prove successful, it is 
planned to continue it for an indefinite number of years, build a cum- 
ulative body of facts and conclusions, and thus develop a permanent 
organ of the state for a continuous study of its laws. 

The purpose of this project is not to seek codification of laws. Ex- 
perience with detailed uniform laws has proved the limitations of such 
legislation. Too inclusive legislation tends to be static and inflexible, 
often out of harmony with new or unforeseen facts. The purpose, 
instead, is to build up by a cumulative, evolutionary process a body of 
law, easy of modification in intelligent response to changing social 
needs. This end can be attained only through unceasing research, 
in which the Law School and lawyers must seek aid in other fields of 
learning, such as economics, history, political science, sociology, and 
psychology. 

Portions of the results of these statutory studies will be published 
in the form of notes in the Law Review. Some will treat of historical 
matters ; others will compare the statutes of other states; others will 
discuss the interpretation of conflicting or unsettled provisions ; and 
others will offer revisions, amendments, or new enactments. These 
notes will be supplemented by leading articles and reports when defin- 
ite conclusions have been reached. Changes in the plans and organiza- 
tion of the experiment will, of course, be made in conformity with 
the dictates of experience. 

This project has been undertaken in the belief that a state-sup- 
ported law school has a larger function to perform than merely to 
train lawyers; that it should study the legal system of the state and 
suggest ways for its improvement; and that it should impress upon 
the young minds it trains a sociological attitude toward law and not 
one that seeks only to win cases. Thus the present experiment, of 
which the first fruits appear in the statutory notes of this issue of 
the Law Review, in due time may have effects upon the bar more im- 
portant even than the direct product of the studies undertaken. Its 
success will depend as much upon the support and interest of the bar 
as upon the work of those actively participating in its execution. 











THREE COMMON CONSTITUTIONAL MISCONCEPTIONS 
OF INCOME TAX LAW 


FREDERIC SAMMOND 


Some lawyers are inclined to regard income tax laws as fairly 
recent and “new fangled” devices which are largely in the domain of 
accountants ; as a body of technical statutes which are only intelligible 
through a knowledge of bureaucratic rules and practice; as something 
vaguely menacing to clients and troublesome to counsel. 

Legislators and Congressmen are inclined to an uncritical accept- 
ance of the recommendations of the Tax Commission or Treasury 
Department on anything which is produced as an “administrative 
income tax bill.” Even the courts give willing ear to the rules and 
interpretations profusely supplied by the administrators.? 

Yet Blackstone himself would be surprised to find the idea men- 
tioned as a “new fangled” one, for it was used in England in 1435 
and has been in almost continuous use there since 1798.2 Quite a 
few persons are aware that it was invoked in America during the 
Civil War, but not many know that in “The Lawes and Libertyes 
concerning the inhabitants of the Massachusetts,” as revised and 
published by the authority of the General Court held on January 14, 
1647, the following appears: 


And for all such persons as by the advantage of their arts and trades 
are more enabled to help bear the publick charge then [than?] common 
laborours and workmen, as Butchers, Bakers, Brewers, Victuailers, Smiths, 
Carpenters, Taylors, shoe-makers, Joyners, Barbers, Millers and Masons with 
all other manual! persons and artists, such are to be rated for their returns 
and gains proportionable to other men for the produce of their estates. 


As for the income tax laws being an accounting matter, the statis- 
tics of the United States Supreme Court for the last term,? show 
that of the 150 opinions, 35 or 23 per cent were devoted to taxation, 
while the next most active subject required less than 10 per cent. In 
the 1926 term only 12 per cent of the opinions were on taxation, and 





1 Burk-Waggoner Oil Assn. v. Hopkins, 296 Fed. 492, 498, (N. D. Tex. 1924), affd 
269 U. S. 110, 46 Sup. Ct. 48 (1925); Motors Acceptance Co. v. Wisconsin Tax Commission, 
193 Wis. 41, 46, 214 N. W. 64, 65 (1927); Brewster v. Gage, 280 U. S. 327, 336, 50 Sup. Ct. 
115(1930); State ex rel. Waldheim & Co. v. Wisconsin Tax Commission, 187 Wis. 539, 542, 
204 N. W. 481, 482 (1931). 

2 ENCYCLOPEDIA BRITTANICA. 

3 Frankfurter and Landis, The Business of the Supreme Court at October Term 1931 (1932) 
46 Harv. L. Rev. 226. 
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the next most active subject was handled by 11 per cent. The gen- 
eral trend disclosed by these few statistics is confirmed upon an ex- 
amination of a greater number of terms, and of data on certiorari 
petitions. A higher peak was reached at the October 1930 term, 
and it remains to be seen whether the latest term marks a change or 
only a fluctuation in the trend. Is there not reason for those who 
read the daily press to believe that similar things on perhaps a small- 
er scale are happening also in the state courts as well as the lower 
federal courts? Why is the subject so litigious ? 

Most of the tax administrative officials, state and federal, are ac- 
countants or accounting minded. Accountants tend to seek an abso- 
lute. In income taxation, they seek the true taxable income, and there 
is no such thing, except in the simplest cases. In torts we seek the 
degree of care and foresight which would have been used by the 
“average reasonably prudent man” and have the convenient device 
of a jury to tell us what that mythical person would have done. When 
a part of the tort cases was placed in the field of administrative law, 
as workmen’s compensation, we lost the aid of a jury but simultane- 
ously removed negligence as an element of liability. The proposals to 
remove automobile torts to a commission all start with a similar 
abolition of negligence. A proposal to have a civil service examiner 
make a finding relative to “the prudent man” would shock every 
thoughtful lawyer. And yet we use precisely that device to find true 
taxable income, which involves not only accounting, but bristles with 
statutory construction, stare decisis, constitutional law, and the newly 
expanding administrative law. Accounting itself is far from an exact 
science and involves many elements of judgment; and when it 
comes to determining when a right (income) or a duty (deductible 
expense) accrues, how can it be done without application of con- 
tract, trust, tort or statutory law? The aid from literature consists 
of the text books and periodical services on taxes which are for the 
most part written from the standpoint of paraphrasing statutes, and 
digesting administrative rulings and decided cases. If all of these 
circumstances be coupled with the fact that the average person has 
only one or two lawsuits in a lifetime, and has one or two income 
taxes a year, the preoccupation of the courts with the subject is some- 
what explained. 

Aside from the difficulties arising from the task of finding true 
taxable income in the individual case, the courts seem to have con- 
siderable trouble in determining the application of constitutional law 
to various income tax situations. In the federal and state constitu- 
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tional aspects, the subject really is comparatively new and the situa- 
tion is not improved by the misconceptions firmly held by the average 
layman, and particularly by many of the tax administrators. 

Let us examine the state of the law on some of these aspects. 


I. 
Is INcoME TAXED? 


The question seems obviously to call for an affirmative answer. 
Certainly the man in the street thinks so. Most accountants view 
the law that way and so do the tax administrators. Well they might, 
for the sanction of the Wisconsin tax is written in the constitution. 

Taxes may also be imposed on incomes, privileges and occupations, which 


taxes may be graduated and progressive, and reasonable exemptions may be 
provided.* 


And the statute says: 


There shall be assessed . . . and paid a tax on all net incomes . . . by 

every person. . 5 
The language of the federal constitution and statute is similar. 

Then why pose the question whether income is ever taxed? 
Because both the Wisconsin Supreme Court and the United States 
Supreme Court have held otherwise; that in many situations at least 
it is a tax on something else—the person, a franchise, perhaps a 
privilege. 

The Wisconsin court says it “is laid upon the individual in pro- 
portion to his ability to pay, such ability being measured by his in- 
come.”® It is “not levied upon property, funds, or profits, but upon 
the right of an individual or corporation to receive income or profits.””7 
“In the ordinary acceptation of the term, this may be said to be a 
tax upon income as the statute denominates it.’® 

If it be necessary to classify the income tax with one of the recognized 
classifications of taxes, it is probably an excise tax. However, in popular un- 


derstanding, it is a personal tax, measured by one’s ability to pay. This is 
also the economic view. It is an annual tax.9 





* Wis. Const. Art. VIII, sec. 1. 
5 Wis. Stat. (1931) §71.01. 
®State ex rel. Stern Milling Co. v. Wisconsin Tax Commission, 170 Wis. 506, 510, 175 
N. W. 931, 932 (1920). 
1 Paine v. City of Oshkosh, 190 Wis. 69, 72, 208 N. W. 790, 791 (1926). See also State 
ex rel. Sallie F. Moon Co. v. Wisconsin Tax Commission, 166 Wis. 287, 290, 163 N. W. 639, 
640 (1917); Fitch v. Wisconsin Tax Commission, 201 Wis. 283, 230 N. W. 37 (1930). 
8 State ex rel. Sallie F. Moon Co. v. Wisconsin Tax Commission, supra note 7. 
* Fitch v. Wisconsin Tax Commission, supra note 7, at 390. 
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The necessity for these almost metaphysical distinctions varied 
with the cases. In the earlier ones it was largely to defeat an asser- 
tion that income could be traced from one taxpayer to another (as 
from a corporation to a stockholder) and that having been taxed once, 
it was exempt from further tax. In the Fitch case, it was to de- 
termine the invalidity of a tax based upon income received by a de- 
cedent and his executors before closing the estate and yet not subject 
to being used “as a measure of a tax” until more than a year after 
closing the estate. However, whatever the occasion which required 
the defining of the nature of the tax, the definition produces import- 
ant practical results, as we shall presently see. 

Recently the United States Supreme Court held that the federal 
tax on a given taxpayer may be a direct tax on part of his income, as 
the constitution denominates it, and that as to the remainder of his 
income it may be a franchise or privilege tax measured by that in- 
come.!° Here the occasion was to reverse the lower court which had 
held that a federal tax could not be based on profits arising from the 
sale of municipal bonds. A direct tax on the profits might have been 
invalid under the doctrine of non-interference with an independent 
government, in this case a state. A tax in the same amount measured 
by the profits was held good. Perhaps the average federal taxpayer 
does not appreciate that his quarterly payment covers the sum of a 
franchise tax and a direct income tax, and probably the information 
would not interest him greatly, if he were told. But it made a lot of 
difference to the taxpayer in that case. 

The conception of an income tax not being on income is not 
exclusively American. In France, for a time at least, there was an 
income tax based on seven times the rental value of the taxpayer’s 
home, probably on the theory that a person uses about one-seventh of 
his income for shelter. Yet that French tax has been adjudicated in 
this country to be an income tax.!1 In England, under the average 
system (which is said to have been abandoned about the time Wis- 
consin started to experiment with it), the tax was held not to be on 
the income, thus sustaining a tax which fell in a year when the tax- 
payer had no income.?? 

This view of the income tax in Wisconsin, although enunciated on 
several occasions over a period of years, as we have seen, had no prac- 
tical effect on taxation at the time. The administrators probably re- 





2° Wilcuts v. Bunn, 282 U. S. 216, 51 Sup. Ct. 125 (1931). 
4 Keen v. Commissioner, 15 Bd. Tax App. 1243 (1929). 
%3 Whelan v. Henning, [1926] A. C. 293. 
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garded it merely as one of the peculiarities of the legal mind to sus- 
tain an income tax by saying that it was not a tax on incomes. But 
when the system of placing a tax on the average of three years’ in- 
comes was substituted for the tax on one year’s income, this concept 
of the fundamental nature of the tax became important. Soon con- 
troversy raged. Was the payment of the annual tax a payment of the 
sum of thirds of the taxes for three different years? At the end of a 
caleridar year did a liability exist for a tax upon that year’s income, 
even though payable on three different payment dates in the three 
following years? If not, what liability existed at any given date for 
inclusion in financial statements? If stock was sold with a warranty 
against undisclosed corporate liabilities, who was responsible for a 
corporate tax three years later based in part upon pre-sale income? 
Was a tax on an executor, based in part upon income received by the 
deceased and in part upon income received by the executor, to be 
regarded as a corpus or as an income deduction? When should a fed- 
eral taxpayer on the “accrual system” (as practically all corporations 
are) deduct his state income tax? And more pressing than these, and 
the many similar questions, was that presented when a taxpayer 
ceased to exist, as by death, removal from the state, or dissolution of 
a corporation, or by inverse processes first became a taxpayer. 


Verily, when the Legislature accepted the average system in 1927, 
it ppened Pandora’s box and knew not what it had done. In 1930, 
in the Fitch case,1* the Supreme Court did much to clear the atmos- 
phere. That case has been analyzed at some length in these columns** 
and has been discussed above, so it need not be elaborated upon. Suf- 
fice to say that the income tax was held to be an annual tax on the 
recipient of income, measured by the average of three years’ income. 
In effect it was held that at the end of any year, the taxpayer owed as 
a tax for the benefits of government in that year, only and no more 
than the amount payable in the following year based upon the income 
of the three years just closed. In the case of a taxpayer then ceasing 
to be such, the conception that “one-third” of the income of the sec- 
ond last year and “two-thirds” of the income of the last year had 
“escaped” taxation was held unsound, as the court had never regarded 
income as subject to a tax at all. 


This case resolved many of the baffling questions mentioned above, 
although inconsistently enough, largely through the obligation of stat- 





38 Fitch v. Wisconsin Tax Commission, supra note 7. 
4 (1930-1) 6 Wis. L. Rev. 49 and 177. 
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utory construction, the court (probably obiter) held that an incoming 
taxpayer might be taxed on the “thirds” theory, much to his advan- 
tage, and the law has always been so administered. 


The Legislature was ready to abandon the average by 1929 but 
found itself in a dilemma. Those who were unable to regard an in- 
come tax as anything but a tax on income, saw that to take the last 
year’s income as the measure of the next tax would result in the 
“escape” of two-thirds of one year’s income and one-third of an- 
other. They regarded that as morally wrong, failing to recognize 
that the state’s only real interest lay in collecting one tax each year 
measured by the equivalent of one year’s income, and that a uniform 
“escape” of some income did not matter. So they killed the Daggett 
bill,!45 which provided for basing the 1930 tax on 1929 income and 
abandoning the income of 1927 and 1928 which had only entered re- 
spectively into two and one averages. But the problem remained, and 
the Hitt bill’® was passed to base the 1930 tax on 1929 income and to 
tax the “untaxed portions” of 1927 and 1928 in two parts as an extra 
tax in 1930 and 1931. It met a veto and the average system continued. 
Nothing could be farther than the Hitt bill from the Supreme Court’s 
conception of the income tax, and it is interesting to conjecture what 
the effect of that bill would have been, if it had become law, on the 
constitutional problems that were solved in the earlier cases in which 
the court first enunciated its view. 


The 1931 Legislature took up the problem of “letting go” of the 
average and evolved an interesting compromise by which the 1933 tax 
is based on whichever is higher (a) 1932 income, or (b) the average 
of 1930 and 1931 income, giving the latter two-thirds weight.17 This 
classification of bases on which the tax is to rest is now under consti- 
tutional attack in the courts as discriminatory. At any rate it recog- 
nized the settled legal view that an income tax may be measured by 
income of any selected period and that a substitution of periods may 
be made without an “escape” of tax. 


The United States Supreme Court has had an interesting time 
with the doctrine that a tax is only measured by income. Although it 
only recently analyzed the federal income tax from this stand- 
point,!§ it early adopted the view as to the corporate income tax of, 





45 Bill 334S, 1929 Session Wis. Leg. 

%® Sub. Amend. No. 1A to Bill 334S, 1929 Session Wis. Leg. 
7 Wis. Stats. (1931) §71.10. 

18 Wilcuts v. Bunn, supra note 10. 
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1909.19 State income tax laws which were “on” something else but 
were “measured” by income have been permitted to apply to tax ex- 
empt income such as federal bond interest, with the court itself decid- 
ing the nature of the tax, where necessary.2° However, a legislature 
which became aware of this interesting doctrine and amended the law, 
already ostensibly a “franchise” type of law, in order to include fed- 
eral bond interest in the base, was checked by the court on the ground 
that the change was mala fide and that it was a deliberate attempt to 
evade constitutional limitations.21 One may wonder if taxation of 
exempt income is permissible under this concept only when provided 
by legislatures inadvertently. 

Wherever the doctrine may lead in the future, it must be granted 
that an income tax is not always on income and that the distinction is 
more than academic. 

II. 
Is DouBLeE TAXATION PERMISSIBLE? 


Until fairly recently, at least by laymen, it was regarded as the 
final and conclusive disposition of a question of tax validity to say: 
“But that would be double taxation.” It is assumed by many that 
there is some constitutional barrier to double taxation, or at least that 
it is so fundamentally unfair as to be unknown in any workable tax 
system. 

Unfair it may be, and courts have so characterized it! at times, 
while sustaining it beyond question, as to constitutionality.22_ Some 
types of double taxation are of such long standing as to be accepted 
without question either of law or fairness. To mention only one, there 
are the real estate tax and the income tax on rentals of the same prop- 
erty. For at least fifteen years the federal government has. taxed 
corporations on their incomes while taxing dividends to the stock- 
holders.28 True, the dividends are only subject to a surtax, and are 
free of normal tax, originally as a gesture to avoid a double tax, 
on the theory that the normal tax on individuals corresponded to the 
corporate income tax. However, these two taxes long since lost any 
similarity either of rates or of computation. 





Flint v. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342 (1910). 

2 Educational Films Corp. v. Ward, 282 U. S. 379, 52 Sup. Ct. 83 (1930); Pacific Co. 
Ltd. v. Johnson, 285 U. S. 480, 52 Sup. Ct. 424 (1931). See (1933) 8 Wis. L. Rev. 187. 

21 Macallen Co. v. Massachusetts, 279 U. S. 620, 49 Sup. Ct. 432 (1929). 

22 Cream of Wheat Co. v. Grand Forks, 253 U. S. 325, 329, 330, 40 Sup. Ct. 558 (1920). 
Hellmich v. Hellman, 276 U. S. 233, 237, 238, 48 Sup. Ct. 29 (1927). West v. Wisconsin Tax 
Commission, 207 Wis. 557, 242 N. W. 165 (1932). 

23 38 Stat. 167 (1913), 45 Stat. 797, 801 (1928), 26 U. S. C. Supp. §§22, 23b, and 25 (a) 
(1932). (The section numbers of U. S. C. Supp. of 1932 correspond with those in the official 
publication of the Revenue Act of 1928.) 
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The matter crops up most frequently in Wisconsin in two con- 
nections, namely, in this same relationship of corporate income and 
dividends and also in the relationship of income taxes to inheritance 
taxes. As the courts reach opposite results on the two questions, they 
may be worthy of examination. 


On the dividend question, it is settled beyond doubt that a tax 
may be laid on corporate income without creating any obstacle to an 
identical tax upon the delivery of the same income to the stockhold- 
ers as dividends, liquidating or otherwise. However, since the en- 
actment of the Wisconsin law in 1911, there has been exemption, 
statutory or administrative, in one form or another, on the distribu- 
tion, as ordinary dividends, of corporate income which has been 
previously taxed.25 Within the last two years there has been a vig- 
orous effort to do away with this exemption, which has been opposed 
so earnestly as to make it a first class political issue. We may well 
refrain from discussion of the wisdom of the proposal or its fair- 
ness. Its legality, contrary to the impression of many, is beyond 
dispute. 


Quite inconsistently, if taxed corporate profits are accumulated 
into surplus, their distribution in a liquidating dividend has always 
been subject to the tax on the stockholder. This, too, has been an ad- 
ministrative growth, but became a statutory matter in 1927.26 The 
federal statutes are similar.27 It is apparent that the taxation or 
exemption of dividends is a matter of legislative choice, both federal 
and state, and that sometimes the choice may be neither logical nor 
well reasoned. 


Various states have attacked the dividend problem in various 
ways, ranging from Oregon’s allowance as a deduction to the corpora- 
tion, of dividends paid resident stockholders, to New York’s refusal 
to recognize any necessity for adjustment at all.28 The National Tax 
Association’s model law contemplates a moderate flat rate franchise 
tax on corporations and a progressive tax on individuals, without any 
exemption of dividends.?® 





* Hellmich v. Hellman, supra note 22; West v. Wisconsin Tax Commission, supra note 22. 
Wis. Strat. (1931) §71.04 (4). 

26 Wis. Strat. (1931) §71.02 (2) (b) (3). 

2745 Stat. 822 (1928), 26 U. S. C. Supp. §115 (c) (1932). 

282 State Income Taxes 61, published by National Industrial Conference Board, Inc. 

® Ibid. 
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Duplication of taxes, through the inheritance®® and income levies, 
finds the courts less unanimous. There is more or less confusion, 
both on legislative policy and on constitutional questions, as to whether 
the two taxes should be or must be reciprocal. At first glance there 
seems to be no reason why the payment of an inheritance tax on 
a given valuation or chose in action should in theory or by constitu- 
tional requirement bar an income tax on the antecedent appreciation 
of the same when realized. 

Suppose A and B each purchases 10 shares of U. S. Steel on 
January 1, 1920, at par. A dies on December 14, 1925, and B dies on 
December i6th. If A’s executor and B each sells the 10 shares at 
200 on December 15, 1925, why should B pay an income tax on his 
profit, while none is paid on A’s profit? The inheritance tax on each 
is the same, although with A it is based on the value of the stock, 
and with B it rests on the proceeds of the stock. Under the federal 
and Wisconsin statutes, no income tax would rest on A, as the ex- 
ecutor’s base for profits would be the appraised inheritance tax 
value.31 

Assume that A owns all of the stock of a corporation formed by 
him to handle his investments and that his original stock cost him 
par or $10,000. His investments have been very profitable and there 
is a surplus of $90,000. He dies, and the inheritance tax appraisal is 
based upon the value of the stock, to-wit: the net value of the as- 
sets owned by the corporation or $100,000. The executor promptly 
liquidates the corporation without incurring an income tax. B, how- 
ever, may be identically situated except that he liquidates the cor- 
poration the day before he dies, and he will have an income tax to 
pay on a profit of $90,000, and the same inheritance tax as A. 

If A and B each own identical blocks of bonds with coupons ma- 
turing on December 31st, and A dies on December 30th while B 
postpones the event until New Year’s day, the former will pay only 
inheritance taxes on the coupons, while the latter will also have in- 
come taxes to pay. 

Of course, there is sufficient difference in classification between 
a dead man and a living one, so that it is constitutional enough 
to exempt the former from income taxes. In other words, B may not 
successfully complain of discrimination. But if the legislature should 
take away this exemption by making the executor use the same income 





% The words “inheritance tax’’ are used in the popular sense to cover all death duties, 
including estate, transfer and inheritance taxes. 

Wis Stat. (1931) §71.02 (2) (d). 45 Star. 819 (1928), 26 U. S. C. Supp. §113 () 
(5) (1932). Also see Norris v. Cary, 205 Wis. 626, 237 N. W. 13, 238 N. W. 415 (1931). 
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tax base as his decedent, or if the facts do not clearly fit the statutory 
language, and the court must seek the answer in the constitution, can 
the executor claim relief on the principle of double taxation? Appar- 
ently the federal courts answer in the negative,?? but the Wisconsin 
court answers affirmatively and grants relief.8% The federai estate 
tax is on the power to transmit, and the Wisconsin inheritance tax 
is on the transferee’s power to receive, but this factor, which might 
help to explain the divergence of views, did not enter into the reason- 
ing on this point in any of the cases cited. 

Of course, it may be said, as it was in the Norris case, that since 
the executor (or the legatee) starts with the corpus, the collection 
of the corpus cannot be income. If a living taxpayer realizes a profit 
after it has accrued over many years, he is taxed at the realization, 
although undoubtedly the value, at least at the start of the year, was 
his corpus. This may be answered by saying that the legatee (if not 
the executor) is a new taxable person, and that you cannot tax A for 
B’s gain.84 But sometimes you can. A gift inter vivos does not create 
a new base for the donee, but on the contrary the donee, if he realizes 
it, is required to report the gain accrued during the donor’s posses- 
sion.35 Why is a donee by testamentary gift or by distribution or 
descent in a better position than a donee inter vivos? 

A survivor of an estate by the entirety is taxed for inheritance 
tax purposes, where such estates still exist, on the theory that he 
acquired half the property at the death of his co-tenant.8* But be- 
cause this very situation is not specifically covered by the income tax 
statutes which grant the exemption under discussion, when the prop- 
erty is sold, the survivor must pay an income tax on the entire appre- 
ciation or profit accrued since the creation of the estate.87 This sup- 
ports the view that in the absence of statutory exemption, the two 
taxes need not be reciprocal. 

After all, however, every death duty is theoretically justified as 
a return for the protection and service of government in accomplish- 
ing the succession. The income tax, in Wisconsin at least, is a re- 





33 Lang v. Commissioner, 61 F. (2d) 280 (C. C. A. 4th, 1932); Moffit v. Becker, D. C. 
E. D. Mo., Sec. 9521 C. C. H. 1932; Carpenter v. Commissioner, 27 Bd. Tax App.— (1932). 

33 Herzberg v. Wisconsin Tax Commission, 194 Wis. 126, 215 N. W. 936 (1927). Norris 
v. Cary, supra note 31; Smart v. Wisconsin Tax Commission, 205 Wis. 632, 237 N. W. 114 
(1931). 

% Schlesinger v. Wisconsin, 270 U. S. 230, 240, 46 Sup. Ct. 260 (1926). 

8 Wis. Stat. (1931) §71.02 (2) (d); 43 Strat. 258 (1924), 26 U. S. C. §935 (2) 
(1926). Tafts v. Bowers, 278 U. S. 470, 49 Sup. Ct. 199 (1929). 

% Tyler v. U. S., 281 U. S. 497, 50 Sup. Ct. 356 (1930). 

37 Lang v. Commissioner, 61 F. (2d) 280 (C. C. A. 4th, 1932); Carpenter v. Commissioner, 
supra note 32. 
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turn for the protection and service of government to the living tax- 
payer during the previous year.88 The necessity of having an ex- 
emption from income taxes of all amounts which have been the sub- 
ject of an inheritance tax does not appear either on tax theory or 
on constitutional principles. Nevertheless it may be a wise place to 
temper the wind to the shorn taxpayer. Both the Wisconsin Legisla- 
ture and Congress seem to think so, and it is probably the popular 
understanding that this is constitutionally required. 


III. 
How Far May INTERSTATE COMMERCE BE TAXED? 


This is probably the major problem of designers and adminis- 
trators of state tax laws. Akin to it and often intertwined are the 
problems of treating foreign income of residents and domestic income 
of non-residents. The federal authorities may proceed in blissful 
ignorance of the existence of such problems, for there are no in- 
hibitions, constitutional or otherwise, on treatment for income taxa- 
tion of international commerce or income from sources which are 
foreign in a national sense.2® True, Congress may be and is in- 
fluenced in this field by motives of fairness as wel! as diplomatic 
policy, but the law resulting is not subject to challenge by the 
taxpayer. 

The state authorities must steer their course through a series of 
difficult constitutional channels, in which the obstacles are not always 
clearly charted. It is probably the popular impression that states may 
not concern themselves at all with the taxing of profits from inter- 
state commerce, but this idea is as wide of the mark as most popular 
views of legal matters, and on the contrary, a state income tax law 
which was confined to intrastate income would be very attenuated 
indeed. 

The difficulties rest chiefly in the “commerce clause” of the United 
States Constitution, which in itself only authorizes Congress to regu- 
late commerce among the several states.4° From this mere grant of 
power to Congress has come the fixed doctrine that state taxation 
may not “burden” interstate commerce. One would think that the 
requirement would be met sufficiently by a showing on the part of 
the state of an absence of discrimination between interstate and in- 
trastate commerce, and indeed it is fundamental that such is the rule 





% Fitch v. Wisconsin Tax Commission, 201 Wis. 383, 230 N. W. 37 (1930). 
% Cook v. Tait, 265 U. S. 47, 44 Sup. Ct. 444 (1924). 
#U. S. Constrrution, art I, sec. 8. 
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as to taxation of property used in interstate commerce.*' However, 
when the property tax is supplemented by levies based on other “‘meas- 
uring sticks” than property values (such as gross earnings, franchises 
or gasoline), the levies are almost invariably held bad as applied to in- 
terstate commerce.*? As will presently be shown, neither rule applies 
exactly to taxes on net incomes. The state of the law just described 
is probably more attributable to accidental historical development 
than it is to pure logic, for it is hard to see why one kind of non- 
discriminatory tax more than another is a violation of the congres- 
sional power contained in the commerce clause. However, stare 
decisis operates in these matters, and it is seldom routed by mere 
logic. Perhaps this is best, but it is not a part of our inquiry. 

Like many a stringent rule, it is applied with some reluctonce, 
but the form of its relaxation has been to limit the definition of inter- 
state commerce and also to exclude from its prohibition any com- 
‘pensatory levies, such as taxes imposed on interstate carriers for the 
use of highways, or for the purpose of financing the administration 
of regulatory acts. 

The answer of the courts on the constitutionality of a state tax 
on net incomes when applied to interstate commerce will be found 
between the rule allowing the state full freedom on property taxation 
and that prohibiting most forms of special taxation. Primarily the 
decision will rest on the facts of the case and the opinion of the court 
as to whether the “burden” is negligible or grievous.*® 

An enterprise engaged exclusively in interstate commerce may not 
be subjected to a net income tax at all, even though licensed in the 
taxing state and maintaining an office there.** At first glance, this 
would seem to place income taxes with the prohibited non-property 
types of taxes, but such is not the case as state income taxes are 
habitually levied on interstate commerce and have been repeatedly 
sustained. The explanation lies in the “unitary business” theory,*® 





“1 New Jersey Bell Telephone Co. v. State Board, 280 U. S. 338, 346, 50 Sup. Ct. 111 
(1930). 

*2 Western Union Telegraph Co. v. Alabama, 132 U. S. 472, 10 Sup. Ct. 161 (1889); 
Crew Levick Co. v. Pennsylvania, 245 U. S. 292, 38 Sup. Ct. 126 (1917); Ozark Pipe Line Co. v. 
Monier, 266 U. S. 555, 45 Sup. Ct. 184 (1925); Sprout v. West Bend, 277 U. S. 163, 48 Sup. 
Ct. 502 (1928); Cudahy Co. v. Hinkel, 278 U. S. 460, 49 Sup. Ct. 204 (1929); Helson v. 
Kentucky, 279 U. S. 245, 49 Sup. Ct. 279 (1929); New Jersey Bell Telephone Co. v. State 
Board, supra note 41. 

* Hans Rees’ Sons Inc. v. North Carolina, 283 U. S. 123, 51 Sup. Ct. 385 (1931). 

* Alpha Portland Cement Co. v. Mass., 268 U. S. 203, 45 Sup. Ct. 477 (1925), where the 
tax was a franchise tax measured by a combination of capital stock and net income. See also 
Hump Hairpin Co. v. Emmerson, 258 U. S. 290, 294, 42 Sup. Ct. 305 (1922), where a 
tax was sustained because “not wholly derived from such commerce.” 

“8 Bass etc. Ltd. v. Tax Commission, 266 U. S. 271, 282, 45 Sup. Ct. 82 (1924). 
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i.¢., that nearly every transaction in interstate commerce really con- 
sists of a series of transactions, manufacturing or purchasing, ware- 
housing or processing, and selling. A state in which any one or more 
of these steps is performed (if there is also some intrastate business 
or property ownership) may take the profit on the whole unitary 
transaction into account in its income tax, provided that thereafter 
a reasonable apportionment of the profit or whole income is made 
by some formula, so as to tax only the profit fairly attaching to 
the steps performed in the state, even though the steps may not be 
strictly classed as intrastate.*® 

For example, a manufacturer may have his only plant in Wiscon- 
sin and sell his goods exclusively in interstate commerce, or intrastate 
in foreign states. Wisconsin may apply the income tax to the profits 
of the business as a whole, if it makes such reduction by formula, or 
otherwise, as to result in a reasonable determination of the profits 
fairly attributable to the manufacturing operation. In the same case, 
if the manufacturer sells only part of his goods interstate or intra- 
state in a foreign state, and part in Wisconsin, the formula may rec- 
ognize the profit on the Wisconsin sales in full and without appor- 
tionment, while providing apportionment for the balance. This de- 
tail is important, for as we shall see, all goods sold in foreign states 
on which the sale is confirmed or “closed” at the Wisconsin office or 
factory are regarded as Wisconsin intrastate sales; and as this takes 
in most of the salesmen travelling “out” of Wisconsin offices, it elim- 
inates from interstate commerce, and consequent apportionment, a 
very substantial share of what business men regard as interstate 
business. 

As suggested above, there must be some local activity on which 
the formula may seize, or the tax is bad.*7 Also the formula must 
appeal to the court as reasonable in its result*® and as reaching only 
the profits earned within the state.*® 

Whether the doctrine, that a tax may be measured by tax-free in- 
come if levied on something else, will ever be applied to income from 
interstate commerce, remains to be tested. If a tax may be measured 
by bond interest which is statutorily and contractually exempt,5° 





“U.S. Glue Co. v. Oak Creek, 247 U. S. 321, 38 Sup. Ct. 499 (1918); Underwood Type- 
writer Co. v. Chamberlain, 254 U. S. 113, 41 Sup. Ct. 45 (1920); Hump Hairpin Co. v. 
Emmerson, supra note 44; Bass etc. Ltd. v. Tax Commission, supra note 45; Hans Rees’ Sons, 
Inc. v. North Carolina, supra note 43. 

47 Alpha Portland Cement Co. v. Mass., supra note 44. 

*8 Hans Rees’ Sons Inc. v. North Carolina, supra note 43. 

* Underwood Typewriter Co. v. Chamberlain, supra note 46, at 120. 

® Pacific Co. Ltd. v. Johnson, supra note 20. 











212 WISCONSIN LAW REVIEW 


there appears no good reason why it shouldn’t be measured by inter- 
state commerce. But it never has been, except on the ground and in 
the limited manner above outlined. 

Against this background of constitutional requirements let us 
examine the statutes of Wisconsin on the subject. Every state which 
has an income tax has had to meet the problem, and all have come 
to substantially the same conclusion, although the variations in de- 
tail are great. Wisconsin, as the state with the oldest workable law, 
has probably developed its statutes more specifically, and has been 
copied by several, notably Oklahoma and Washington. The constitu- 
tional difficulties are sufficiently complex so that any statute on the 
subject must be supplemented both by construction and by administra- 
tive practice. 

Primarily, the Wisconsin taxes are imposed upon or measured by 
the income of every resident and income derived from property lo- 
cated or business transacted within the state by non-residents.5! 
However, persons engaged in business within and without the state 
are taxed only on income derived from business transacted and prop- 
erty located within the state.5* Thus we see that on business income, 
the tax on residents and non-residents alike, is based on “business 
transacted within the state.” The statute, as construed by the Wis- 
consin court, does not quarrel with the doctrine of the United States 
Supreme Court in the Alpha Portland Cement case®*, for it has been 
held that the statute does not apply to the interstate income of a 
foreign corporation, engaged during the year in a small amount of 
separable intrastate business.5* Later the court held that the statute 
did not apply to the interstate business of a foreign corporation en- 
gaged in a large volume of intrastate business, but in which the in- 
trastate business was entirely separable according to clear-cut account- 
ing.55 The statute itself authorizes the determination of Wisconsin 
income by separate accounting when, in the judgment of the Tax 
Commission, this will properly reflect the income®* and the taxpayer 
has been allowed to have judicial review of the judgment of the Tax 
Commission on the question, so as to compel a separate accounting 
against the wishes of the Commission where the court believed an 
income properly reflected by that method.57 





Wis. Star. (1931) §71.01. 

53'Wis. Stat. (1931) §71.02 (3) (d). 
Supra note 44. 

% Koppers Company v. City of Milwaukee, 191 Wis. 397, 211 N. W. 147 (1927). 

% Standard Oil Co. v. Wisconsin Tax Commission, 197 Wis. 630, 223 N. W. 85 (1929). 
Wis. Stat. (1931) §71.02 (3) (d). 

* Standard Oil Company v. Wisconsin Tax Commission, supra note 55. 
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The foregoing rules serve to narrow the problem somewhat but 
leave for solution the very large amount of business of a “unitary” 
nature, involving interstate and foreign intrastate business, in which 
the Wisconsin portion is not capable of reflection by separate account- 
ing thereof. The statute on this5* applies to persons engaged in busi- 
ness within and without the state. Persons, either residents or non- 
residents, who engage in no business without the state are, of course, 
taxable upon their entire business income. Whether the words “with- 
out the state” include a person engaged in business within Wisconsin 
and in interstate commerce, but not within any other state, has never 
been decided. Probably under the Koppers case,5® such persons 
would be entitled to the benefit of the apportionment statute. Persons 
who qualify, under the conditions mentioned, for the application of 
the apportionment statute are required to report their entire income 
from which is first deducted (for the purpose of subsequent in- 
clusion or exclusion at 100 per cent) all income (less related expenses, 
if any,) which “follows the situs of the property or the residence of 
the recipient.” This deduction always presents its problems in con- 
nection with the “relation” of expenses, particularly in situations 
where such expenses exceed the income to be deducted. After this 
hurdle is taken, there is developed a percentage consisting of the 
arithmetical average of three percentages: (1) the ratio of tangible 
property owned and used in the business in Wisconsin to that every- 
where; (2) the ratio of the cost of manufacturing, collecting, as- 
sembling or processing within the state to the total of such cost; (3) 
(for trading, mercantile or manufacturing concerns) the ratio of the 
total sales “made through or by offices, agencies or branches” lo- 
cated in Wisconsin to the total sales made everywhere. 

The Commission is empowered to omit any one of the three fac- 
tors from the ratio where it is relatively insignificant. This power is 
a partial compensation for the unwise requirement that the foregoing 
be combined by arithmetical average, but it would be much more 
simple to provide for the combination of the several elements rather 
than their ratios and thus accomplish an automatic weighting in ev- 
ery case. Where the property element is perhaps only 20 per cent 
in value as compared to the sales element, the Commission could not 
eliminate the property element from the formula as negligible, and it 
would enter to distort the result by giving equal weight to property 
and sales. 





58 Wis. Stat. (1931) §71.03 (3) (d). 
© Supra note 54. 
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Finally, the Commission is authorized to ignore the above formula 
altogether and make the apportionment under any rules and regula- 
tions it may prescribe, where it feels that the formula does not ac- 
complish the proper result with reasonable certainty. It is apparent 
that the statute is generally designed to fit the constitutional rules 
which have been discussed above and that it is sufficiently flexible so 
that the administrative authorities have it in their power to prevent 
its producing and allocation so unreasonable as to merit the con- 
demnation of the court, such as was applied in the Rees case.®° 

The application of the formula in its property element and its 
manufacturing cost element does not produce many difficulties. Tangi- 
ble property usually is earmarked as to situs with considerable ease. 
The cost of manufacturing is construed as covering all costs and rea- 
sonably assignable overhead, in connection with manufacturing, pro- 
cessing, etc., in the state regardless of the source of the articles 
purchased. However, considerably more difficulty is found with the 
sales element of the formula. Before 1923 the formula was pro- 
vided in the income tax statute by a simple reference to that formula 
which the corporation statutes provided for determining the propor- 
tion of the capital stock of a foreign corporation represented in Wis- 
consin for purpose of initial franchise fee through the office of the 
Secretary of State.61 This formula consisted of “the property lo- 
cated ... and... business to be transacted” in Wisconsin. A 
separate and specific formula was provided in the income tax chap- 
ter by development in 1923 and 1925.2 Historically, the “business 
transacted” in Wisconsin for purpose of foreign corporation fran- 
chise has been according to the generally understood interstate com- 
merce rule, to-wit: sales were made within or without Wisconsin, 
depending upon the place in which the actual contract was closed 
and became enforcible between the parties. This conception persists, 
and probably rightly, to the present day in the application of the Act 
in administrative practice. Although the literal wording of the pres- 
ent statute would support an allocation of a greater quantity of sales 
to Wisconsin, as we shall presently see, such application of the statute 
would produce constitutional doubts which are avoided by the prac- 
tical application which it now receives. 

The language used historically, and still used in a great many 
states, is “business transacted in the state.” If the statute which was 
substituted for this in connection with the sales element had provided 





Hans Rees’ Sons Inc. v. North Carolina, supra note 43. 
Wis. Stat. (1921) §71.02 (3) (d) and §1770 (b). 
© Wis. Laws 1923, c. 310, sec. 4; Wis. Laws 1925, c. 446, sec. 2. 
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for allocating to Wisconsin only sales made by offices, etc., located in 
Wisconsin instead of providing for such allocation of sales made 
through or by such offices, the statute could be regarded as a simple 
clarification and a detailed specification of the more standard rule. 
As suggested, under that rule the place of “closing the sale” de- 
termined its situs, and probably language which might refer to sales 
made by an office in Wisconsin would attain the same result. How- 
ever, the meaning of the word “through” in this context is difficult 
to ascertain. A contract of sale may be accepted by the seller in its 
New York office on instructions, general or specific, from the main 
office in Wisconsin. Under the almost universal administrative prac- 
tice, this is regarded as a sale “by” the New York office and “business 
transacted” in New York even though the order be then forwarded 
to the Wisconsin office for execution. However, is it not a sale 
“through” the Wisconsin office although “by” the New York office? 
Similarly, a Wisconsin branch office of a New York concern may ne- 
gotiate a sale and forward it to the New York office for acceptance or 
rejection. Here too the sale is recognized to have been made “by” 
the New York office and as “business transacted” in New York. 
Clearly it is a sale “through” the Wisconsin office. On the other 
hand, a sale negotiated in New York and forwarded to the main office 
in Wisconsin for acceptance or rejection is clearly a sale “by” the 
Wisconsin office and “business transacted” in Wisconsin, although the 
sale is certainly “through” the New York office, and a sale closed 
and accepted by a Wisconsin branch office of a New York concern 
is clearly a sale “by” the Wisconsin office and is “business transacted” 
in Wisconsin. Thus, it is apparent that the Wisconsin statute, taken 
literally, sweeps into the Wisconsin section of the formula all classes 
of sales having to do with a Wisconsin office (it is immaterial whether 
the buyer is a Wisconsin resident), whether the Wisconsin office is 
a branch office of a non-resident concern or the main office of a 
resident concern. Larger concerns do a very substantial share of 
their business through branch offices or agencies. 

The fairness of the statute (and in this instance fairness is a 
constitutional question) may well be tested by assuming that all states 
adopt the same statute. If such were the case, every sale having to 
do with an office, agency or branch would serve to feed the income 
taxes of at least two states; and where, as is not impossible, branch 
offices in more than one state participate in a sale, the result would 
be multiplied.** As we have seen, mere double taxation is not uncon- 





* Many midwestern concerns handle the entire eastern seaboard business in a branch located 
in New York, with sub-branches in various parts of the east. 
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stitutional per se, but it is to be avoided where possible. In the specific 
case of burden on interstate commerce, the doctrine applied in the 
Hans Rees case,** as well as the earlier cases (that the reasonableness 
of the allocation determines the constitutionality) would undoubtedly 
demonstrate unconstitutionality in the event of an universal adoption 
of the Wisconsin statute. Whether or not in a given case in Wiscon- 
sin such result would be adjudged in the absence of universal adop- 
tion of the Wisconsin statute is impossible to predict with accuracy 
and would be largely dependent upon the facts in the case. For- 
tunately, these constitutional difficulties are avoided in practice by the 
application of the statute as if the word “through” were not included 
and as if the formula called for deriving a percentage of sales by 
Wisconsin offices to the total sales. Under the said discretion vested 
in the Tax Commission specifically as to the application of the ap- 
portionment formula®® and the general authority of the Commis- 
sion,®* the administrative solution is justified by the statutes them- 
selves. 

The above analysis of the Wisconsin statute on the handling of 
interstate commerce and the sales of Wisconsin goods within foreign 
states (using “within” in the technical sense) shows that, as a 
whole, it is drawn so as to fit admirably the complex constitutional 
situation, while retaining for Wisconsin a very substantial income tax 
revenue to be derived from such commerce. One suspects that the 
unknown author of the subsection, relating to the treatment of sales in 
the formula, acted in a desire to eliminate the question of when a 
sale is “closed” but, with “the little knowledge which is a dangerous 
thing,” succeeded in producing the usual result of tampering with a 
well-defined and tested legal criterion. Should the administrative 
authorities make the mistake of abandoning their present sound but 
unliteral application of the statute, the damage would become appar- 
ent. 

The whole subject of the tax treatment of interstate commerce 
by the states, and particularly its treatment for net income taxes, 
while emphatically not answered by a statement that “interstate com- 
merce cannot be taxed,” is nevertheless subject to constitutional rules 
which are difficult to define and more difficult to apply with any de- 
gree of certainty. These rules, however, like those relating to double 
taxation and the nature of income taxes, are by no means as simple or 
as favorable to the taxpayer as popular conceptions would indicate. 





* Hans. Rees’ Sons Inc. v. North Carolina, supra note 43. 
* Wis. Star. (1931) §71.02 (3) (d) 5. 
Wis. Stat. (1931) §71.22. 
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“ARISING OUT OF AND IN THE COURSE OF THE 
EMPLOYMENT” IN WORKMEN’S COMPENSA- 
TION LAWS—PART IV 


Ray A. Brown 
IV 


ARISING OUT OF THE EMPLOYMENT* 


E 


If the employer knows or as an ordinary reasonably prudent 
man should know that the conditions of employment expose 
the employee to a particular hazard, and does not take reason- 
able steps to guard against injury arising therefrom, an acci- 
dent due to such hazard arises out of the employment. 


The statement is frequently made that negligence plays no part in 
compensation law. If this means that negligence on the part of the 
employer is not necessary to liability, the statement is true. It is sub- 
mitted, however, that if an employer unreasonably fails to guard his 
workers against perils reasonably to be expected to accompany the 
employment, he should be held liable, regardless of the source from 
which the perils spring.** If this were not so the compensation acts 
would fail in their attempt to give to the employee a measure of relief, 
more comprehensive and liberal than that of the common law. Prob- 
ably not many courts would phrase the principle of liability as given 
above. Several have, however, inferentially recognized its validity. 
The cases of injuries inflicted through the so-called “horse-play” of 
fellow servants present an example. In White v. Kansas City Stock 
Yards,3* an employee had been injured by an electrically charged 
wire fastened by fellow employees to an iron door through which 
the plaintiff had to pass. The court said: “It has also been held that, 
while ordinarily a master is not liable under the compensation act for 
injuries to a workman which have been caused through the mischiev- 
ous pranks and sportive jokes of his coemployes, yet the rule is other- 
wise where the master has knowingly permitted such mischievous 
pranks to continue. In such cases the danger of injury becomes an 





* Previous parts of this article appeared in 7 Wis L. Rev. 15 and 67 and 8 Wis. L. Rev. 134. 
This part contains further discussion of ‘Arising out of the Employment’’ and the conclusion 
of the article. 

%3In order to have a case under the compensation acts it must be shown of course that 
the employee is in the course of his employment. It is not contended that liability under the 
compensation acts would exist if the employer should negligently injure the employee while the 
two were engaged in a Sunday morning game of golf. The liability would be under the gen- 
eral common law if at all. 

* 104 Kans. 90, 177 Pac. 522 (1919). 














218 WISCONSIN LAW REVIEW 


incident of the employment.” In another case*® the injury was due to 
the sportive use of the compressed air hose in the employer’s estab- 
lishment. In allowing recovery the court said, “The liability to per- 
form such acts by the employees was known to the employer, since, 
as we have seen, warning notices in a language foreign to the work- 
men had been placed upon the bulletin board; and the fact that the 
men had previously played with the air hose, but not in this manner, 
was known to the foreman Schultze, Socha’s immediate superior. 
Though negligence is not a necessary element in an award under the 
act, such knowledge affords light upon the question whether the in- 
jury may reasonably be said to arise out of the employment.”3* Like- 
wise in other situations opinions of courts granting recovery stress 
the knowledge that the employer had of the dangerous situation and 
his failure to remedy it. Thus when an employee was bitten by a 
dog kept on the premises by a fellow worker the court noticed that 
the presence of the dog was with the employer’s “implied knowledge 
and consent.”87 In Marchiatello v. Lynch Realty Co.,88 where an em- 
ployee was shot accidentally by a fifteen year old errand boy playing 
with a revolver kept on the premises, the court in making an award 
was indubitably impressed by the employer’s failure to recognize and 
guard against the danger of just such an accident. Again when cer- 
tain small boys, children of the employer’s customers, had been prev- 
iously allowed to come to the premises and throw missiles at the 
stenographic force, an injury subsequently resulting, when one of 
the unruly youngsters shot an employee with a toy rifle, was held 
compensable.%® 

It is unnecessary at this time to discuss whether, in cases of the 
kind just described, negligence on the part of the employer should be 
held prerequisite to the employee’s recovery of compensation. It 
would seem indeed that a risk, to which the employee was continu- 
ously and particularly exposed, would be incidental to the employ- 
ment, and that the employer’s negligence, or knowledge of the risk, 





*% Socha v. Cudahy Packing Co., 105 Neb. 691, 181 N. W. 706 (1921). 

% Accord.: Glenn v. Reynolds Spring Co., 225 Mich. 693, 196 N. W. 617 (1924). 

*™ Barone v. Brambach Piano Co., 167 N. Y. S. 933, 101 Misc. 669 (1917). 

%°94 Conn. 260, 108 Atl. 799 (1919). 

* Carmichael v. J. C. Mahan Motor Co., 157 Tenn. 613, 17 S. W. (2d) 672 (1929). See 
also Dodson v. F. W. Woolworth Co., 118 Neb. 276, 224 N. W. 289 (1929), employee injured 
by insane co-employee, known by his employer to be such. In Isabelle v. J. H. Bode & Co., 
215 App. Div. 184, 213 N. Y. S. 185 (1926), recovery was denied for an injury due to tres- 
passing children when the employer had no reason to suspect such acts on their part. 
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would have no bearing on its incidental character.4° However it 
is submitted that on the broad equities of the situation these courts 
are correct in holding that if the employer fails to reasonably guard 
his employees from the peril of reasonably anticipated injuries, he 
should be held to pay compensation. 


Injuries Due to Acts of the Employee Himself 
F 


An injury arises out of the employment when it is the re- 
sult of an act by the employee within the course of his em- 
ployment and for the direct and immediate benefit of his em- 
ployer. 

The above rule is sufficiently obvious on its face,*! so that the 
only opportunity for securing its extensive corroboration by judicial 
decision is in those cases where the principle is impliedly assumed 
in the discussion of some more controverted issue. Thus, in holding 
that hernias,*? strains,** heart attacks** and bruises, cuts and blist- 
ers,45 received in the performance of the employee’s duties are “ac- 
cidents” within the meaning of the compensation laws, the courts 
impliedly assume that the injuries in such cases arise out of the em- 
ployment. 





Injuries through horseplay, assaults of third persons, efv., will be discussed as such later. 

The case of Ward v. Industrial Acc. Comm., 175 Cal. 42, 164 Pac. 1123 (1917), seems 
doubtful. An employer, his nephew, and the claiming employee rode together in a wagon. 
With the employer’s consent the nephew took along a shotgun for possible sport, placing it on 
the seat. The jolt of the wagon caused it to go off, injuring claimant. Recovery was denied. 
While the court says that it was not shown that the employer knew that the gun was loaded 
it was ‘‘common prudence” for the injured employee to ascertain that fact. 

In Smith v. The Seamless Rubber Co., 111 Conn. 365, 150 Atl. 856 (1930), it appeared 
that there was an epidemic of smallpox in the city of New Haven. The employer undertook 
to provide through doctors and nurses hired by it free vaccination for its employees. The em- 
ployee received an infection from such vaccination. The commission denied compensation on the 
ground that this service was rendered purely as a public benefaction and had no connection 
with the employment, and its order was upheld by the court. The dissenting opinion would 
allow recovery on the ground that the vaccination was given for the mutual benefit of employer 
and employee, and it seems to be assumed that had this been proven the commission and court 
would have allowed recovery. No negligence on the part of the employer or its physician was 
alleged or proved. 

#1An employee running to punch the time clock at noon collided with another em- 
ployee and was injured. ‘‘When the noon whistle blew it was obligatory upon him, before leav- 
ing the place of employment to punch the time clock. The performance of this duty, if not 
the proximate cause, was a concurring cause of his injury.’”” Rayner v. Sligh Furniture Co., 180 
Mich. 168, 146 N. W. 665 (1914). 

42 Bystrom Bros. v. Jacobsen, 162 Wis. 180, 155 N. W. 919 (1916); Schanning v. 
Standard Castings Co., 203 Mich. 612, 169 N. W. 879 (1918); Jordan v. Decorative Co., 230 
N. Y. 522, 130 N. E. 634 (1921). 
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It should be noted, perhaps, that the employee’s negligence or 
his violation of company rules will not per se deprive him of his 
compensation. In spite of his dereliction, his acts may yet be within 
the course of his employment,** and if so, injuries resulting therefrom 
certainly are caused by and arise out of his employment. The burns 
of a station agent who used kerosene in building a fire are compensa- 
ble, although he violated company rules and was negligent in his 
actions.*7 


G 


An injury does not arise out of the employment, although 
due to an act in the course of the employment, if that act is 
primarily for the employee’s immediate comfort or benefit, 
and only ultimately and incidentally for the benefit of the em- 
ployer. If, however, such act contributes with a causative 
agency for which the employer is responsible to cause the in- 
jury, the employer is liable. 

As has been seen,*® an employee in the course of a working 
day does many things which are not in the direct performance of the 
duties owed his employer, but which are, nevertheless, so much an 
incident thereof as to be considered in the course of the employment. 
If an employee, while momentarily resting from his labors, stops to 
clean his pipe with a knife, he would still be in the course of his em- 
ployment; still be within the protection of the compensation acts. 
If, however, he should cut himself while engaged in the operation of 
pipe cleaning, it is hard to believe that the injury would be held to 
arise out of the employment. The cases which squarely present the 
question are not numerous. In Griffiths v. Robins,*® a servant girl 
was mending the skirt which she had on when she was called to the 
door. She stuck the needle into her dress, and her movements caused 
the needle to penetrate her knee. The Court of Appeal which denied 





“Elk Grove Union High School District v. Industrial Acc. Comm., 34 Cal. App. 589, 168 
Pac. 392 (1917). 

“ Brown’s Case 123 Me. 424, 123 Atl. 421 (1924); Guay v. Brown Co., 83 N. H. 392, 
142 Atl. 697 (1928); Riggs v. Ash Grove Co., 127 Kans. 91, 272 Pac. 153 (1929). See also 
Gilliland v. Ash Grove Co., 104 Kans. 771, 180 Pac. 793 (1919); Patrick v. J. B. Ham Co., 
119 Me. 510, 111 Atl. 912 (1921). 

* Scoville v. Tolhurst Mach. Works, 184 N. Y. S. 608, aff'd. 231 N. Y. 510, 132 N. E. 
867 (1921); Western Shade Cloth Co. v. Industrial Comm., 308 Ill. 554, 140 N. E. 45 (1923); 
Asso. Employer’s Reciprocal v. Industrial Comm., 88 Okla. 249, 212 Pac. 604 (1923); Ideal 
Bakery v. Schryver, 43 Wyo. 108, 299 Pac. 284 (1931). 

* See Brown, Arising out of and in the Course of the employment (1931-32) 7 Wis. L. Rev. 
15 and 67, at 71-76. 

*? Benson v. Bush, 104 Kan. 198, 178 Pac. 747 (1919). 

* Brown, supra note 46 at 76-85. 

#10 B. W. C. C. 90 (Ct. App. 1916). 
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compensation thought its decision so clear as not to require argu- 
ment. In O’Neil v. Carley Co.,5° an employee, being ill from reasons 
not due to the employment, took from his employer’s stock some 
chloride instead of epsom salts. The results were fatal. Compensa- 
tion was denied. The employee’s illness and his attempt to minister 
to it were considered not natural incidents of his employment. The 
employer was no more responsible than it would have been had the 
fatal results been due to the malpractice of a physician. In matter of 
Davidson v. Pansy Waist Co.,®' a traveling salesman, while bathing 
in his hotel preparatory to the day’s duties, accidentally turned. scald- 
ing water upon himself. Denial of compensation appears to be based 
both on the ground that claimant was not in the course of the em- 
ployment, and that the injury did not arise out of the employment. 
“Tt does not appear that he might not have prepared himself in ex- 
actly the same way if engaged in any other employment or vocation.” 
In Blair v. State Industrial Accident Commission,®? a bridge worker 
contracted typhoid from drinking the contaminated water of the river. 
The employer furnished wholesome water for the men. While ad- 
mitting that drinking of the river water did not take the employee out 
of the course of the employment, it was said that there was no causal 
connection between the employment and the illness and that the in- 
jury did not arise out of the employment. 

If the employee’s acts are in the course of his employment, it is a 
little difficult to see why injuries resulting therefrom do not arise out 
of the employment. The differentiation is perhaps due only to mat- 
ters of degree. While employees may be expected to mend their 
clothes, take medicine to relieve distress, bathe, and drink, after all 
it is not for that that they are employed. There is thus a more remote 
connection between the employment and the injury than in those cases 
where the employee is directly laboring for his employer’s ends. 
Moreover, while in some instances such acts may particularly relate 
to the employment, normally they do not. Whether in employment or 
not, the employee will rest, eat, drink and smoke. Injuries resulting 
from such acts are therefore ordinarily attributable to him, in his 
character as a member of the general public, and not in his capacity 
as an employee. 

Many times, of course, the acts of the employee concur with 
some other agency to cause the injury. If such agency is one for which 





218 N. Y. 214, 113 N. E. 406 (1916). 
51240 N. Y. 584, 148 N. E. 715 (1925). 
2133 Ore. 450, 288 Pac. 204 (1930). 
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the employer is responsible, he will be held for the resulting injury. 
At the present time we need only consider those cases where the 
accident is due jointly to an act for the employee’s immediate benefit 
and to conditions arising out of the performance of duties for the 
direct benefit of the employer. In Levallo v. American Brass Co.,5* 
the employee’s clothes, necessarily oily and greasy from the work he 
was doing, ignited from a match used in lighting his pipe. Compensa- 
tion was awarded because the oily clothing contributed to the dis- 
astrous result. In another case** compensation was also awarded 
when a turpentine soaked rag wrapped about the employee’s hand, 
injured in his employment, ignited in a similar manner. The Kansas 
Court did not hesitate to award compensation when the employee, 
much over-heated from wheeling hot ashes in a sweltering plant on a 
torrid afternoon, died from acute congestion due to too free indul- 
gence in ice water.°5 In all these cases the part played by the employ- 
ment in the accident seems clear. The difficulty is that in the cases 
cited in the paragraph before last when compensation was denied, a 
causal connection between the employment and the injury may also, 
though somewhat less apparently, be traced. The tear in the servant 
girl’s dress may have been caused in her employment. Her move- 
ments in answering the ring at the door were directly in performance 
of her duty to her employer and certainly contributed to the injury. 
The traveling salesman was preparing for his day’s work when he 
scalded himself at his bath. The thirst of the bridge worker, which 
caused him to drink from the contaminated river, quite likely was 
due to his labors for his master. The different results in the two 
groups of cases are probably due to the inherent difficulty in applying 
that amorphous and slippery concept, proximate cause. In all the 
cases as an initial generative cause we see the employment of the 
servant. In all of the cases the accident happened because with this 
employment concurred an act of the servant for his own immediate 
benefit. If this act of the servant was normally to be expected, the 
employer is liable; if not to be reasonably expected, he is not liable. 
In In re Gilliland,®* free indulgence in the cold water provided by the 
employer was, to say the least, not unreasonably to be expected from 
an employee wheeling hot ashes in a smelter. In the case of the bridge 
worker, however, where there was no showing that the work caused 





53112 Conn. 635, 153 Atl. 783 (1931). See also Steel Sales Corp. v. Ind. Comm., 293 
Til. 435, 127 N. E. 698 (1920). 

% Whiting-Mead Co. v. Ind. Acc. Comm., 178 Cal. 505, 173 Pac. 1105 (1918). 

% In re Gilliland, 112 Kan. 39, 209 Pac. 658 (1922). 

% Supra note 55. 
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excessive thirst, and since the employer furnished pure water for his 
men, the court considered that drinking the foul water of the river 
was not to be reasonably expected. In applying such a test as “what 
is reasonably to be expected,” each case will not only depend on its 
own facts, but also on the attitude of the tribunal deciding it. It should 
occasion no great surprise that all the cases cannot be harmonized. 


H 


If the pre-existing physical or mental condition of the em- 
ployee contributes, with causes for which the employer is re- 
sponsible, to occasion or to aggravate an injury, such injury 
to its full extent arises out of the employment. If, however, 
the injury is due solely to the idiopathic condition of the em- 
ployee, it is not compensable. 


The first part of the above rule, which is recognized in ordinary 
tort law, is also fully carried out under the compensation statutes. 
Thus an employee with a predisposition to hernia could recover for 
a rupture caused by a strain incurred in the performance of his duties, 
though the accident would not have happened but for his infirmity.57 
So also when a school teacher, suffering with arterial sclerosis, was 
struck with a basket-ball while supervising practice of his students, 
and death resulted, his dependents received death benefits, although 
to the normal man the blow would not have been serious.5§ On the 
other hand, since the compensation laws require some causal relation 
between the employment and the injury, it seems perfectly correct to 
hold that if no relationship between the employment and the injury 
is shown, other than that the disability occurred while the man was 
at work, the injury does not arise out of the employment.5® The 
difficulty in the cases is the evidentiary one of showing that the em- 
ployment actually accelerated or aggravated the existing physical de- 
fect or malady.®° 





% Casper Cone Co. v. Industrial Comm., 165 Wis. 255, 161 N. W. 784 (1917). 

58 Milwaukee v. Industrial Comm., 160 Wis. 238, 151 N. W. 247 (1915). 

% Hansen v. Turner Const. Co., 224 N. Y. 331, 120 N. E. 693 (1918); Tesko v. Lehigh 
Valley Coal Co., 270 Pa. 15, 112 Atl. 768 (1921); Springfield Dist. Coal Min. Co. v. In- 
dustrial Comm., 303 Ill. 528, 135 N. E. 792 (1922). 

® Some of the cases will be discussed below in paragraphs relating to injuries due to falls. 
Many cases on the subject of pre-existing maladies as affecting the right to compensation are 
listed in notes in 19 A. L. R. 95, 110; 28 A. L. R. 204; 60 A. L. R. 1299. 
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I 


The fall of an employee during the course of his employ- 
ment is prima facie an accident arising out of the employment. 

If the fall occurs when the employee is not performing 
services for the direct benefit of his employer, the injury does 
not arise out of the employment unless a causative agency for 
which the employer is responsible contributed to the said 
injury. 

If it is shown that the fall is due to previous physical or 
mental defects of the employee, the accident does not arise out 
of the employment, unless (a) a causative agency for which 
the employer is responsible activated a previously dormant 
condition, or (b) such a causative agency concurred with such 
a condition to inflict injuries which would have resulted even 
to a normal person im case of such a fall. 


A fall of the employee which is in the course of his employment 
presents a convenient fact situation around which to group the cases. 
The exact cause of the accident is often uncertain. To require the 
employee to prove as a condition of recovery the exact cause of his 
accident would result in a denial of compensation in many meritorious 
cases. To a recognition of this may be due the decision of the Wis- 
consin court affirming an award of compensation for injuries due to 
a fall on the public street without any consideration of the causes 
thereof.* In other cases the failure of the court to consider the 
causes of the fall may be explained on the ground that at any rate the 
conditions of the employment were such as to necessarily enhance the 
damages arising therefrom.*? 

Where it is possible to prove the fall was due to the work the em- 
ployee was doing,®* to the condition of the employer’s premises,® 





Schroeder & Daly Co. v. Industrial Comm., 169 Wis. 567, 173 N. W. 328 (1919). 

® In re Sundine, 218 Mass. 1, 105 N. E. 433 (1914); Southern Can Co. v. Sachs, 149 Md. 
562, 131 Atl. 760 (1926), falls down stairs; Roe v. Bonham, 99 N. J. L. 290, 123 Atl. 376 
(1923), fall from load of hay. ‘“‘Just what caused the fal! is not clear.” In several Wisconsin 
cases compensation has been awarded for deaths due to falls, where the cause of the fall is 
unknown. The court is liberal in allowing the commission to infer that the accident arose out 
of and in the course of the employment. Heileman Brg. Co. v. Shaw, 161 Wis. 443, 154 N. W. 
631 (1915); Milwaukee Western Fuel Co. v. Industrial Comm., 159 Wis. 635, 150 N. W. 998 
(1915); Tewes v. Industrial Comm., 194 Wis. 489, 215 N. W. 898 (1928). 

*®S. W. Surety Co. v. Pillsbury, 172 Cal. 768, 158 Pac. 762 (1916), employee piling 
lumber slipped and fell while pulling at a piece of lumber; Mannix’s Case, 264 Mass 584, 163 
N. E. 171 (1928), employee slipped in alighting from automobile because of haste in performing 
duties of employment. 

“In re Uzzio, 228 Mass. 349, 117 N. E. 349 (1917); Gadberry v. Hutchinson Co., 104 
Kan. 72, 177 Pac. 834, (1919), cases of slippery footing; Patten Hotel Co. v. Milner, 145 
Tenn. 632, 238 S. W. 75 (1921), hot hotel kitchen caused employee to faint. 
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or to an outside hazard to which the employee was particularly ex- 
posed,®® recovery is of course permitted. 

It has already been stated®® that injuries due to acts of the em- 
ployee primarily for his own and not for the employer’s benefit are 
not compensable, even though such acts are within the course of the 
employment. This applies also to falls. In Hallet’s case,®7 an em- 
ployee, returning from lunch, with a grip in each hand fell on the 
employer’s stairs. The holding of the court that, if the fall were due 
to the weight of the luggage, or to the employee’s exertions in his own 
behalf, the injury did not arise out of the employment, seems correct. 
If, of course, the employment or the conditions thereof contribute to 
the injury, the employer would be responsible as long as the worker 
was in the course of his employment. In Ryersen v. Bounty Co,®8 a 
stable keeper who lived in quarters over the stable had just finished 
mixing some feed in his room, and started to sit down to tie a shoe 
string that had become unloosened. He fell and broke his hip. In 
awarding compensation the court traced a causal relation between the 
employment and the injury by reasoning that the tying of the shoe 
was a necessary act to the completion of the employee’s work, and 
erroneously relied on cases where the point at issue was the course 
of the employment, and not the causal relationship. Adopting the test 
previously suggested,®® it would seem doubtful whether such an ac- 
cident as this should be considered a reasonably to be expected re- 
sult of the employment. Where the employee’s acts expose him to in- 
herent hazards of the employer’s establishment, the latter should be 
held liable even though the employee be not acting for the em- 
ployer’s direct benefit. Thus where a printer in the hot sixth floor 
composing room of a newspaper sought air on a flat open roof ad- 
joining and fell, death benefits were properly allowed his depend- 
ents.7° So also when a laborer on his way from one part of his em- 
ployer’s premises to another sought a ride on a plant truck but fell 
under the wheels and was killed, the employer’s instrumentality clear- 
ly contributed to the accident and made the employer liable.74 





®5 Monroe County v. Industrial Comm, 184 Wis. 32, 198 N. W. 597 (1924), highway em- 
ployee coming back to lunch tripped over wire lying near road. 

Falls in the streets and on public conveyances will be treated separately infra. 

See supra p. 220. 

* 230 Mass. 326, 119 N. E. 673 (1918). 

8107 Conn. 370, 140 Atl. 728 (1928). 

See supra p. 222. 

In re Von Ette, 223 Mass. 56, 111 N. E. 696 (1916). 

™ Fiarenzo v. Richards, 93 Conn. 581, 107 Atl. 563 (1919). See also Milwaukee W. F. Co. 
v. Industrial Comm, 159 Wis. 635, 150 N. W. 998 (1915). 

Ordinary stairways are apparently treated as a hazard of the employer’s establishment, 
and falls incurred on them arise out of the employment, even though the employee was not 
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An interesting Connecticut case?? presents a close question. On 
the second floor of defendant’s mill was an open door protected only 
by a bar three feet from the floor. Defendant’s superintendent stopped 
to tell decedent, an overseer in the mill, the details of a surgical op- 
eration. The decedent became faint, went to the door for air, fell to 
the ground and was killed. By a three to two decision the court de- 
nied compensation. The majority seemingly admits that the deceased 
was within the course of his employment in going to the door for 
air, but denies compensation on the ground that since the faintness 
was not due to the employment, the accident did not arise out of it.7* 
If it be admitted that the deceased was not outside the scope of his 
employment, the decision seems wrong. The question is similar to 
those where employees suffer from some inherent physical malady, 
fall because thereof and are injured. If the fall is due solely to the 
employee’s idiopathic condition and there is nothing about the em- 
ployment to enhance the damages, then clearly the injury does not 
arise out of the employment.7? Where, however, a truck driver had a 
heart attack due to the excitement and exertion of avoiding a collision, 
and fell from his truck, it is clear that the employment was one of 
the causes contributing to the accident and compensation was properly 
awarded.7* So also if the employee is working under conditions which 
are likely to enhance the damages from a fall beyond those likely to 
be suffered by those not so situated, although the authorities are not 
unanimous, the better and more numerous decisions hold that such 
damages arise out of the employment.75 





doing an act for the direct benefit of the employer. Jn re Sundine, 218 Mass. 1, 105 N. E. 433 
(1914); Southern Can Co. v. Sachs, 149 Md. 562, 131 Atl. 760 (1926). See dictum in 
Schroeder & Co. v. Industrial Comm., 169 Wis. 567, 173 N. W. 328 (1919). Arizona Eastern 
R. R. v. Matthews, 20 Ariz. 282, 180 Pac. 159 (1919), denying compensation to an employee 
who fell into an open pit on employer’s premises while on way back from lunch, is opposed to 
the weight of reason and authority. 

™ Reever v. John A. Dady Corp., 95 Conn. 627, 113 Atl. 162 (1921). 

™e In Joseph v. United Kimono Co., 194 App. Div. 568, 185 N. Y. S. 700 (1921), the 
appellate division of the Supreme Court of New York also by a three to two decision denied 
compensation in a similar situation. 

™ In re Cimmino, 251 Mass. 158, 146 N. E. 245 (1925); Andrews v. L. & S. Amusement 
Corp., 253 N. Y. 97, 170 N. E. 506 (1930). 

™ George L. Eastman Co. v. Ind. Acc. Comm., 186 Cal. 587, 200 Pac. 17 (1921). See 
also Baltimore Dry Docks Co. v. Webster, 139 Md. 616, 116 Atl. 842 (1920); Webber’s Case, 
121 Me. 410, 117 Atl. 513 (1922); N. W. Refining Co. v. State Industrial Comm., 145 Okla. 
72, 291 Pac. 533 (1930). In this last case the employer was held liable when an explosion in 
the employer’s plant caused a nervous employee to jump from the ladder on which he was 
working and injure himself. 

™ Board of Commissioners v. Shertzer, 73 Ind. App. 509, 127 N. E. 843 (1920); Gonier 
v. Chase Cos., 97 Conn. 46, 115 Atl. 677 (1921), falls from elevated places. Contra: Van 
Gorder v. Packard Motor Co., 195 Mich. 588, 162 N. W. 107 (1917); Brooker v. Ind. Acc. 
Comm. 176 Cal. 275, 168 Pac. 126 (1917). Corrina v. De Barbieri, 247 N. Y. 357, 160 N. E. 
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Injuries Due to Acts of Co-employees 


j. 


An injury arises out of the employment, when due to an 
act of a co-employee for the direct and immediate benefit of 
the employer. This is true even though such act may be negli- 
gent or inviolation of the rules of the employer, provided it is 
not sufficiently deliberate and wanton to take the co-employee 
out of the course of his employment. 


It is difficult to find a closer causal connection between the em- 
ployer’s business and the employee’s injury than in those cases when 
the injury of the claiming employee is directly due to an act of a 
fellow employee in the direct line of his duty. In compensation cases 
the negligence of the co-employee, or his violation of company orders, 
no more deprives the injured employee of his award than does like 
negligence or violation in cases under the common law, when the 
injured party is a third person.7® In the few cases where the question 
has been litigated the courts have had no trouble in awarding com- 
pensation.*7 





397 (1928); Mansert v. Albany etc. Co., 250 N. Y. 21, 164 N. E. 729 (1929), falls from wagons. 
Rockford Hotel Co. v. Industrial Comm., 300 Ill. 87, 132 N. E. 759 (1921), fall into hot ashes 
which employee was shoveling; Dow’s Case, 231 Mass. 348, 121 N. E. 19 (1918), fall into ma- 
chinery. In the last case, says the court, “‘the real question is not so much the cause of the 
fall, or whether the fall as such arose out of the employment, but whether the risk and harm of a 
fall into or upon machinery then in use by an employee are hazards to which the workman 
would not have been exposed apart from that business.’ 

In Winesby v. Kingsbury Const. Co., 191 App. Div. 618, 181 N. Y. S. 901 (1920), an 
epileptic fell into five feet of water and was drowned. Compensation was rightly denied. Not 
only the fall, but also his death was due to the malady. The ordinary man would not have 
been drowned after a fall into such a place. The denial in Cox v. Kansas City Refining Co., 
108 Kan. 320, 195 Pac. 863 (1921), also is justifiable. There a worker was seized with a fit 
and wandered about in an unconscious state until he fell against some hot pipes seventy-five 
feet away. A dangerous instrumentality of the employer will not render him liable for in- 
juries due jointly to that instrumentality and the employee’s idiopathic condition unless the 
injury is a result reasonably to be expected from an occurence of the malady under the conditions 
of the employment. On this ground the Cox case may be distinguished from those where the 
stricken person falls from an elevated place at which he is working or into the moving machin- 
ery or the hot ashes with which he is immediately employed. 

™ As to the effect of negligence and violation of rules upon the course of the employment, 
see Brown, supra note 46, at 71-76. 

™ Atolia Mining Co. v. Industrial Accident Comm., 175 Cal. 691, 167 Pac. 148 (1917), 
employee leaving mine shot by watchman who mistook him for an intruder; Texas Employers’ 
Ins. Assn. v. Gill (Tex. Civ. App. 1923) 252 S. W. 850, similar facts; Larsen v. Industrial 
Accident Comm., 193 Cal. 406, 224 Pac. 744 (1924), employee burned when choreman negligently 
used kerosene in building bunk house fire. 
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An injury due to an act of a co-employee within the course 
of his employment but not for the direct and immediate benefit 
of the employer, does not arise out of the injured employee’s 
employment, unless such act contributes with a causative 
agency for which the employer is responsible to cause the in- 
jury, or unless from the circumstances of the employment in- 
juries from such acts are reasonably to be expected. 


When an employee is injured by the act of a co-employee within 
the course of the employment but for the immediate and direct benefit 
of the co-worker,?® recovery is denied on the same grounds that it is 
when the injury is due to like acts by the injured employee himself.7® 
Thus when a fellow employee in a gasoline filling station, without 
the knowledge and contrary to the orders of his employer kept a 
revolver on the premises and accidentally shot the claimant, it would 
seem that recovery was correctly denied.*°. In another case an em- 
ployee fainted, and her fellow workers in an attempt to revive her 
accidentally splashed ammonia in her face, causing injuries. The court 
held that the injury had no more connection with the employment 
than it would have had if the mistake had been made by a physician 
attending the disabled party.§! 

In spite of the part played by the self-serving act of a co-employee, 
the employer may be liable if some instrumentality in his plant con- 
tributes to the accident.82 Moreover, it would seem that if the condi- 
tions of the employment are such as to create hazards of injury from 
the ordinary ministration of individuals to their personal needs, 
greater than under the usual circumstances, employment should be 
held liable for a resulting injury. For example, if the workers are 
required to wash in narrow and crowded quarters, an injury due to 
the jostling of a fellow employee should be compensable. The de- 
cisions which allow recovery when an employee is burned through 
the ignition of his oil-soaked clothing by a match held by himself,8% 





™%See Brown, supra note 46 at 76-85. 

See supra p. 221. 

* Bull v. Wayco Oil Corp. 250 Mich. 51, 229 N. W. 597 (1930). 

81 In re Saenger, 220 N. Y. 556, 116 N. E. 367 (1917). The case seems doubtful. The 
fainting was indubitably due to the employment. This being so it would seem that the or- 
dinary rules of proximate cause would make the employer responsible for injuries due to neg- 
ligence in the treatments given by the fellow workers. 

®4See infra p. 240 for a discussion of the cases. 
83 See Levallo v. American Brass Co.; Steel Sales Corp. v. Ind. Comm., supra note 53. 
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would undoubtedly also permit of awards if the match were in the 
hands of a co-worker. In such cases the conditions of employment 
create greater hazards than are ordinarilly present in the simple and 
universal practices of washing and smoking. 


L. 


The law concerning the liability of the employer for injur- 
ies to a worker due to the horseplay of fellow employees is in 
confusion. Perhaps the majority of cases still deny that such 
injuries arise out of the employment, though the recent tend- 
ency is to permit recovery. In some jurisdictions recovery is 
permitted only if the employer knew or should have known of 
the practice of horseplay. In all but a few jurisdictions the 
employee cannot recover if he himself engaged in the frolic. 


The cases which deny recovery for injuries due to the frolicking 
acts of co-employees are based on the simple ground that “such acts 
whether done in a spirit of play or from malicious motives have no 
relation whatever to the employment, and they are wholly outside the 
scope of the employment of those who caused the injury.”8* It is, 
however, perfectly well established by multitudes of cases, including 
many from jurisdictions denying recovery for injuries due to horse- 
play, that compensation may be given when the employment exposes 
the employee to special risks, even though lying outside the regular 
operations of the employer’s business.85 The cases permitting re- 
covery for horseplay injuries do so on the principle that the “well- 
nigh universal human craving for fun,” which leads to practical jok- 
ing and rough play, finds special opportunity for expression in the 
gathering of men in common employment in factory, store or office. 
The danger of injury from such not unexpected pastimes is therefore 
a special risk of the employment. “Whatever men and boys will do 
when gathered together in such surroundings, at all events if it is 
something reasonably to be expected” is therefore a hazard of the 





"4 Lee’s Case, 240 Mass. 473, 134 N. E. 268 (1922). Im accord with this general denial 
of liability for acts due to horseplay: Coronado Beach Co. v. Pillsbury, 172 Cal. 682, 158 
Pac. 212 (1916); G. W. Power Co. v. Ind. Acc. Comm., 187 Cal. 295, 201 Pac. 931 (1921); 
Payne v. Ind. Comm. 295 Ill. 388, 129 N. E. 122 (1920); Hazelwood v. Standard etc. Co., 
208 Ky. 618, 271 S. W. 687 (1925); Washburn’s Case, 123 Me 402, 123 Atl. 180 (1924); 
Steffes v. Ford Motor Co., 239 Mich. 501, 214 N. W. 953 (1927); Pierce v. Boyer-Van Kuran 
Lbr. Co., 99 Neb. 321, 156 N. W. 509 (1916); Hulley v. Moosbrugger, 88 N. J. L. 161, 95 
Atl. 1007 (1915); Federal Rubber Mfg. Co. v. Havolic, 162 Wis. 341, 156 N. W. 143 (1916), 
overruled in Badger Furniture Co. v. Ind. Comm., infra note 86. 
85 See supra, 8 Wis. L. Rev. 135-146. 
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industry for which compensation should be given.8* As a corollary 
to this line of thought it would seem, therefore, that if the play caus- 
ing the injury were not of a reasonably to be expected character, the 
employer should not be held. On this ground the California court was 
probably right in denying compensation to an employee of a tailor 
shop injured by a fellow worker taking practice swings with some 
golf clubs that had fortuitously been left in the shop.87 

Not much need be said concerning those cases which allow re- 
covery only if the employer knew and consented to frolicking by his 
employees.88 While negligence is ordinarily not a requisite for lia- 
bility under the compensation acts, its existence, is of itself reason 
for obligating the employer to compensate his men who are injured 
thereby.*® To allow employees receiving injuries to recover only 
when the employer permitted rough or dangerous play in his establish- 
ment is not therefore a real attempt to solve the question presented 
in the horse-play cases. The problem raised when the injured em- 
ployee himself partakes in the frolicking really involves the question 
of the “course of employment” rather than that of “arising out of 
the employment,” and has already been sufficiently touched upon.®® 

It is believed that those courts which deny recovery for injuries 
due to frolicking employees were, in the first instance at least, largely 





% The quoted words are from Leonbruno v. Champlain Silk Mills, 229 N. Y. 470, 128 
N. E. 711 (1920). Other cases permitting recovery for injuries due to frolicking co-employees 
are: Pekin Cooperage Co. v. Ind. Board, 277 Ill. 53, 115 N. E. 128 (1917), distinguished in 
Payne v. Ind. Comm., supra note 84; C. I. & L. Ry. v. Clendennin, 81 Ind. App. 323, 143 
N. E. 303 (1924); Ind. Comm. v. Weigandt, 102 Ohio St. 1, 130 N. E. 38 (1921); Marland 
Refining Co. v. Colbaugh, 110 Okla. 238, 238 Pac. 831 (1925); Cassell v. U. S. F. & G. Co., 
115 Tex. 371, 283 S. W. 127 (1926); Badger Furniture Co. v. Ind. Comm., 195 Wis. 134, 
217 N. W. 734 (1928). 

*t Pac. Employers’ Ins. Co. v. Division Ind. Acc. & Safety, 209 Cal. 412, 289 Pac. 
618 (1930). 

* White v. Kansas City Stock Yards Co., 104 Kan. 90, 177 Pac. 522 (1919): Thomas 
v. Proctor & Gamble, 104 Kan. 432, 179 Pac. 372 (1919); Glenn v. Reynolds Spring Co., 225 
Mich. 593, 196 N. W. 617 (1924); State ex rel. Johnson v. District Court, 140 Minn. 75, 167 
N. W. 283 (1918); Conklin v. K. C. Publ. Serv. Co., 226 Mo. 309, 41 S. W. (2nd) 608 
(1931), employee hit by batted ball during ball game at noon hour sponsored by employer. 

% See supra p. 217. 

% See Brown, supra note 46, at 90. Recovery is customarily denied. Wittmer v. Dexter 
Mfg. Co., 204 Iowa 180, 214 N. W. 700 (1927); Derhammer v. Detroit News, 229 Mich. 658, 
202 N. W. 958 (1925); Frost v. H. H. Franklin Mfg. Co., 198 N. Y. Sup. 521, 204 App. 
Div. 700 (1923), aff'd 236 N. Y. 649, 142 N. E. 319 (1923). In Brown v. Vacuum Oil 
Co., 15 La. App. 283, 128 So. 691 (1930), an employee engaged in washing a floor with a hose 
sprinkled a co-employee in fun. Somewhat later the latter tried to take the hose from the first 
party and in the struggle the former fell and was injured. The exact grounds for permitting 
recovery are not made clear by the court. In East Ohio Gas Co. v. Coe, 42 Ohio App. 334, 
182 N. E. 123 (1932), the court permitted a recovery when the employee in play snatched a 
rule from a fellow worker and in the resulting struggle fell and was so injured that he died. 
The court held that the injury arose out of the employment and that the deceased was not 
out of the course of his employment. The case is annotated in 46 Harv. L. Rev. 166 (1932). 
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influenced by an unconscious hostility to compensation principles, 
and by an unwillingness to carry them to their logical ends.®4 Two 
British cases®? denying compensation influenced the American courts 
considerably. On the other hand there are, of course, no statistics on 
the relative proportion of injuries from horseplay in industry as 
compared to other activities of life, to support the position of those 
courts who consider such injuries as special hazards of employment. 
Nevertheless the large number of such cases reaching the appellate 
courts indicates that they are at least not infrequent among em- 
ployees. The statement of the California court,®* which denied com- 
pensation for injuries received by a hotel employee, who fell down 
stairs when tickled by a co-worker, that “the employment of Flint 
exposed him to no greater danger from being tickled by a fellow 
servant than would a guest in the hotel of his employer” seems 
dubious. The present writer’s somewhat meagre and casual observa- 
tions would lead him to believe that an employee of ticklish suscepti- 
bilities is quite likely to be plagued by his co-workers in this respect, 
and that the hotel guest is apt to be free from such annoyance.® 
M. 

An injury to an employee from an assault by a co-employee, 
due proximately to the performance by the former of acts for 
the direct and immediate benefit of the employer, arises out 
of the employment. If the injured employee is the physical 
aggressor, he cannot recover compensation. Assaults by co- 
employees, not attributable to the injured employee’s perform- 
ance of acts for the direct and immediate benefit of the em- 
ployee are not compensable unless the conditions of the em- 
ployment are such as to create a reasonable liklihood of such 
assaults. Injuries from assaults by drunken or insane em- 
ployees are generally held compensable, without the necessity 
of proving that the condition of the assailant was chronic or 
known to the employer. 





“In Badger Furniture Co. v. Ind. Comm., supra note 86, the court in overruling an 
earlier case said: 
“When the Havolic case was decided the court had not had many causes under the 
compensation act before it, and there were but few decisions under compensation acts in 
other jurisdictions. Since then the law of workmen's compensation has been more fully 
developed and there has been a general trend of liberality in interpreting the act in this 
court to carry out the legislative purpose. This is also true in other ‘fa tan a 
4 Armitage v. Lancashire etc. Ry., [1902] 2 re 178; Fitzgerald v. W. G. Clarke & 
Son, [1908] 2 K. B. 796. 

% Coronado Beach Co. v. Pillsbury, supra note 84. 

“The cases involving ‘“horseplay” injuries are collected in the following notes: 13 
A.L.R. 540 (1921); 20 A.L.R. 882 (1922); 36 A.L.R. 1469 (1925); 46 A.L.R. 1150 (1927). 
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When an employee is assaulted by a fellow worker because of 
the former’s performance of the duties of his employer, it seems 
clear that the employment may be charged with causing the injury. 
In Chicago etc. Ry. Co. v. Industrial Commission®® a locomotive 
boiler worker, one Kraujolis, complained to the foreman that his 
helper, Hunt, had left the job before quitting time, leaving him with- 
out assistance. On the next day Kraujolis and Hunt had an alterca- 
tion leading to physical violence over the former’s act in reporting 
Hunt. Again Kraujolis reported Hunt, and this time after another 
affray Hunt shot and killed Kraujolis, while the latter was peacefully 
at work. In awarding compensation, the court said, “The shooting 
was incidental to and arose out of the employment... . It cannot 
be said that the proof does not tend to show that the shooting of 
Kraujolis was caused by his report to the foreman that Hunt had 
quit work. This the nature of his work required him to do, as he was 
obliged to ask the foreman for another helper. He was acting en- 
tirely in the line of his duties, and this brought upon him the murder- 
ous assault by Hunt with a gun. That such an attack is an unusual 
and extraordinary result makes it none the less an incident of the 
employment.” In Craney’s Case, ** the Massachusetts court likewise 
affirmed an award to the defendants, when a head waiter was shot 
and killed by a subordinate, whom he had discharged. The court pre- 
fessed belief that the tragic result was “reasonably within the com- 
mon experience of mankind.” It seems, however, more consonant 
with reason to place the liability of the employer on the ground that 
the employment was the direct cause of the assault, than to treat such 
felonious acts as natural hazards of the employment. 

In many cases the assault itself is preceded by acrimonious, though 
non-violent, argument in which the claiming employee participates. 
This does not, however, prevent him from recovery for the injuries 
received in a subsequently resulting affray. He may indeed go far 





%5 288 Ill. 126, 123 N. E. 278 (1919). 

232 Mass. 149, 122 N. E. 266 (1919). 

See Heitz v. Ruppert, 218 N. Y. 148, 113 N. E. 1057 (1916); Little v. Atlas Drop Forge 
Co., 221 Mich. 604 (1923); Ex parte Terry, 211 Ala. 418, 100 So. 768 (1924), and case in note 
97 infra permitting recovery for assaults under varying circumstances. 

In Jacquemin v. Turner Mfg. Co., 92 Conn. 382, 103 Atl. 115 (1918), and Peavy v. 
Merydith Contracting Co., 112 Kan. 637, 211 Pac. 1113 (1923), compensation was denied for 
injuries from assaults provoked by the injured employee’s performance of his duties. The first 
case is particularly unsatisfactory. The employer deliberately failed to furnish sufficient tools 
for his men. In a dispute over the use of a tool an employee was killed. The court denied 
recovery on the ground that an affray was so unexpected and so beyond the proper duties of 
the employees, that it could not as a matter of law be held to have any connection with the 
employment. 
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without forfeiting his right to compensation. In Guderian v. Sterling 
Sugar & Ry. Co.,°7 the claimant, a foreman in respondent’s plant, 
had discharged an employee for absence from duty. To the man’s 
denial of his alleged dereliction, the claimant responded, “You lie; 
get out of here;” and then when the discharged party advanced in 
an angry mood, hit him with a broom. In the fight which resulted 
claimant lost an eye. In affirming an award of compensation the 
court said, 


While plaintiff was not without fault, yet the nature of his employment 
was such that one holding the position he did might be expected to lose his 
temper at times, and use words that he should not. After all, it is not a 
matter as to whether he contributed to the injury by his faulty manner, but 
whether the accident that caused the injury arose out of the employment, 
and in the course of it.98 


It would indeed seem best for the courts in considering compensation, 
not to engage in the hazardous talk of determining where the moral 
fault was in the controversy that brought about the injury. If, how- 
ever, it appears that the claimant first resorted to physical violence, 
this certainly removes him from the course of his employment, and 
subsequent injuries are thus due to his own impetuous and illegal 
acts, and not to the performance of his employer’s duties.°® For 
drawing the line at physical violence, the cases dealing with common- 
law assaults furnish both authority and example. 

When the motive for the attack is entirely personal, with no re- 
lation to the employment as where one employee kills another be- 





7151 La. 59, 91 So. 546 (1922). 

% In Knoeks v. Metal Pkg. Corp., 231 N. Y. 78, 131 N. E. 741 (1921), and Rydeen v. 
Monarch Furniture Co., 240 N. Y. 295, 148 N. E. 527 (1925), the injured employee also received 
compensation though he provoked the assault by calling his assailant an abusive name. In 
the following cases while claimant partook in the controversy, it did not appear that he instigated 
it: Globe Indemnity Co. v. Ind. Acc. Comm., 193 Cal. 470, 225 Pac. 273 (1924); Payne v. 
Wall, 76 Ind. App. 634, 132 N. E. 707 (1921); Pekin Cooperage Co. v. Ind. Comm., 285 Iil. 
31, 120 N. E. 530 (1918); Zygmuntowicz v. American Steel & Wire Co., 240 Mass. 421, 134 
N. E. 385 (1922); Hinchuk v. Swift & Co., 149 Minn. 1, 182 N. W. 622 (1921); Ind. Comm. 
v. Pora, 100 Ohio St. 218, 125 N. E. 662 (1919); Stasmas v. State Ind. Comm., 80 Okla. 221, 
195 Pac. 762 (1921). 

* Fulton Bag Co. v. Haynie, 43 Ga. App. 579, 159 S. E. 781 (1931); Marion County 
Coal Co. v. Ind. Comm., 292 Ill. 463, 127 N. E. 84 (1920); Polar Ice & Fuel Co. v. 
Mulray, 67 Ind. App. 270, 119 N. E. 149 (1918); Morris v. Young, 9 La. App. 180, 119 
So. 277 (1928); Gray’s Case, 123 Me. 86, 121 Atl. 556 (1923). See, however, Taylor Coal Co. 
v. Industrial Comm., 301 Ill. 548, 134 N. E. 172 (1922), where it would appear the claimant 
was the aggressor, and yet recovered compensation. 











234 WISCONSIN LAW REVIEW 


cause of family trouble between them,!°° it seems clear that the em- 
ployment cannot be charged with the disaster. It is on the ground 
that the cause of an attack must be deemed personal and not due to 
the employment, that the denial of compensation may best be based 
in those cases where the assault is not reasonably contiguous in time 
and space to the dispute over the matter of employment.’®! In many 
cases, however, the assault is not caused by the injured party’s per- 
formance of the immediate duties of his employment, though it is 
nevertheless due to the conditions under which he works, or to acts 
not outside the scope of his employment. Horseplay may easily re- 
sult in affrays!®? or the employee’s attention to his personal wants 
may lead to disputes ending in violence.1° In Scholtzhauer v. C. & 
L. Lunch Co., a waitress refused to go to lunch with a negro co- 
employee, who learning her views on the social mingling of the races 
shot and injured her.1°* The cases are conflicting and hard to re- 
concile. It would seem, however, that since such acts bear no direct 
or immediate relation to the injured employee’s duties to his employer, 
that the award of compensation must be based on a finding that the 
conditions of employment create special risks of affrays.1°5 On this 





2 Hardin v. Thomasville Furniture Co., 199 N. C. 733, 155 S. E. 728 (1930). See also 
Royal Indemnity Co. v. Industrial Acc. Comm., 192 Cal. 675, 221 Pac. 371 (1924); Marshall 
v. Baker-Vawter Co., 206 Mich. 466 (1919); Urak v. Morris, 107 Neb. 411, 186 N. W. 345 
(1922). Few courts would go as far as the following statement from Ferguson v. Cady-McFarland 
Gravel Co., 156 La. 871, 101 So. 248 (1924): 

“An employee, like the decedent, who may have an enemy among his fellow em- 
ployees in the same gang in which he is required to work, necessarily comes in contact 
with such enemy throughout all hours of the day and is constantly exposed to assault and 
bodily harm. He therefore incurs greater risk necessitated by his employment than a per- 
son ordinarily would be subjected to outside of such employment.” 

361 Martin v. Sloss-Sheffield Co., 216 Ala. 500, 113 So. 578 (1927); New Amsterdam 
Casualty Co. v. Collins, 289 S. W. 701 (Tex. Civ. App. 1926); Marion County Coal Co. 
v. Ind. Comm., 292 Ill. 463, 127 N. E. 84 (1920). Im these cases the assault occurred at a 
later time than the inception of the difficulty. Gavros’s Case, 240 Mass. 399, 134 N. E. 269 
(1922), and Harris v. Sloss-Sheffield Steel Co., 222 Ala. 470, 132 So. 727 (1931), in which 
compensation was denied, seem to have been incorrectly decided. In the first case the employee 
was injured while endeavoring to quell a quarrel between other workers due to the employment, 
and in the second was accidentally shot during the course of such a quarrel. By the laws ot 
proximate cause the employment should have been held responsible in both cases. 

2 Montain Ice Co. v. McNeil, 91 N. J. L. 588, 103 Atl. 184 (1918), recovery denied. 
While horseplay may be expected as part of the employment, it cannot be expected that it will 
lead to felonious assaults. Comtra: Matter of Verschleiser v. Stern, 229 N. Y. 192, 128 N. E. 
126 (1920). 

103 Chicago v. Ind. Comm., 292 Ill. 406, 127 N. E. 49 (1920), worker assaulted by negro 
co-worker to whom he refused a drink. 

34 233 N. Y. 12, 134 N. E. 701 (1922). In Schlener v. American News Co., 240 N. Y. 
622, 148 N. E. 732 (1925) reversing 206 N. Y. S. 561, compensation was denied when the 
assault was due to a refusal to lend money to the assailant. In Burke v. Towner Bros., 196 
N. Y. S. 783 (1922), compensation was given when the dispute arose as to certain methods 
of employer in conducting a competitive test in which the disputants had engaged. 

105 See supra (1933) 8 Wis. L. Rev. 140, 146. 











‘ 
f 






— 














235 





ARISING OUT OF THE EMPLOYMENT 


latter ground several cases denying compensation where the mingling 
in one employment of persons from diverse races indubitably con- 
tributed to cause the assault, appear to be incorrectly decided.1°* 

The liberality of the commission and courts in permitting recovery 
for injuries due to assaults by drunken or insane co-workers is prob- 
ably due to the early and leading case of In re McNicol.1®? In this 
case, an employee was killed by a drunken and quarrelsome co-worker, 
whose habitually dangerous habits were known to the employer. The 
court, however, repudiated negligence as a ground for recovery and 
based its decision on the ground that the fatal assault was “a natural 
result of the employment of a peaceful workman in company with 
a choleric drunkard.” In such situations felonious attacks are quite 
clearly special risks of the employment.1°8 Wisconsin and Con- 
necticut!°® have, however, gone further and permitted recovery, where 
apparently there was no proof that the insane attack of the assail- 
ant was other than a sporadic outburst. In the Wisconsin case the 
claimant was attacked in respondent’s bunkhouse where sixty em- 
ployees slept. The court simply says, “manifestly the danger of 
accident in such sleeping quarters was greater to the employees than 
to the public at large, whether the accident came from fire, or from 
one of its employees running amuck or from any other cause.” The 
Connecticut court reasons that since the employer is liable for injur- 
ies due to breakdowns in machinery, he should likewise be liable 
where his human instrumentalities fly out of course and wreak havoc. 
If the attacking employee’s state is chronic, whether known to the 
employer or not, assaults may indeed be special hazards of the em- 
ployment. If it is not, however, the allowance of recovery seems to 
rest on nothing more than the fact that the employment happened 
to place the injured employee in constant juxtaposition to a per- 
son who happened to “run amuck.” That the risk of this is greater 
in industry than elsewhere seems doubtful.1!° 





#6 Chicago v. Ind. Comm., supra note 103; Romerez v. Swift & Co., 106 Kan. 844, 189 
Pac. 923 (1920); Gavros’s Case, supra note 101; Matter of Sholtzhauer v. C. & L. Truck Co., 
supra note 104. 

307215 Mass. 497, 102 N. E. 697 (1913). 

108 Accord: Dodson v. F. W. Woolworth Co., 118 Neb. 276, 224 N. W. 289 (1929), where 
however the court seems to rely on the employer’s knowledge of the assailant’s insanity. 

10° John H. Kaiser Lbr. Co. v. Ind. Comm., 181 Wis. 513, 195 N. W. 329 (1923); 
Anderson v. Security Bldg. Co., 100 Conn. 373, 123 Atl. 843 (1924). 

110TIn the Anderson case, supra note 109, the injured employee was not associated in con- 
fined quarters with a large number of men, and so the ratio decidendi of the Wisconsin court is 
inapplicable. The cases involving assaults by co-employees are collected in the following notes: 
15 A. L. R. 588 (1921); 21 A. L. R. 758 (1922); 29 A. L. R. 437 (1924); 40 A. L. R. 1122 
(1926); 72 A. L. R. 110 (1931). 
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N. 


An injury to an employee due to a dangerous instrument- 
ality of a co-employee arises out of the employment when and 
only when such instrumentality is customarily kept on the 
premises. The cases seem also to require that such keeping 
be with the express or implied consent of the employer. 


In Marchiatello v. Lynch Realty Co.,1*1 a foreman kept in his 
desk on the premises of his employer an automatic pistol. A fifteen 
year old errand boy saw the pistol lying on the desk, and while ex- 
perimenting with it, accidentally shot and killed a fellow employee 
in an adjoining room. The court in awarding compensation to the 
deceased’s widow stressed the point that the presence of the re- 
volver and the fifteen year old boy constituted a necessarily hazardous 
condition and that the employer failed to guard against probable 
injury therefrom.1!2 

When the instrument is the property of an employee not directly 
used in the employer’s business, liability under the compensation acts 
must depend on the ground that its presence on the premises creates 
a condition from which it is likely that injury will occur. Conse- 
quently, if the instrument is not one likely to occasion harm, or if its 
presence on the premises is not habitual it would seem, as the custom- 
arilly liberal Lousiana court remarked, that the injured man “was 
no more exposed to such injury while at work than otherwise and 
elsewhere.”!13 In basing recovery on the employer’s knowledge of 
the presence on the premises of the dangerous article, and in denying 
it because of the absence of such knowledge, the courts are, however, 
on weak ground. The hazard to the employees from the presence of 
the instrument is real and imminent whether or not the employer is 
aware of it. 





11194 Conn. 260, 108 Atl. 799 (1919). 

143 Accord: Barone v. Brambach Piano Co., 167 N. Y. S. 933, 101 Misc. 669 (1917), 
bite by dog kept on premises by co-employee with implied consent of employer. The leading 
case is Rowland v. Wight, [1909] 1 K. B. 963, where an employee recovered for a bite by a 
stable cat, which however apparently belonged to the employer. 

118 Conaway v. Marine Oil Co., 162 La. 147, 110 So. 181 (1926), employee shot by re- 
volver of co-employee, not kept for defence of premises. Accord: Bull v. Wayco Oil Corp., 250 
Mich. 51, 229 N. W. 597 (1930), accidental shooting; Gooch’s Case, 128 Me. 86, 145 Atl. 737 
(1929), bite by dog of co-employee not habitually on the premises. 

No decisions have been discovered involving injuries from instrumentalities not customarily 
regarded as dangerous. If an accident should occur in such a case, it would seem that the 
injury would be considered a pure accident, no more likely to occur in the employer’s estab- 
lishment than elsewhere, and that compensation should consequently be denied. 
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Injuries Due to Instrumentalities of the Employment 
O. 


An injury due to an instrumentality used in the employer’s 
business, arises out of the employment. Such instrumentalities 
may be fastened with causal responsibility when the injury is 
caused by the energy possessed by the instrument. The en- 
ergy which may be either kinetic or potential, physical, chem- 
ical, or biological, may be released by the normal and usual 
operations of the instrumentality, or by abnormal accident. 


Argument is hardly needed to sustain the proposition that in- 
juries due to the operations of the employer’s physical plant arise 
out of the worker’s employment. The causal connection between the 
injury and the business is clear and direct. To those who are en- 
gaged in those fields of the law, where questions of liability and caus- 
ation are primarily connected with the human responsibility, it may 
be a little difficult to attribute causal responsibility to non-human in- 
strumentalities. Yet, in ordinary non-legal speech we do constantly 
make such use of the causal concept. If a physical instrumentality 
possesses the power to produce change in other things, we usually say 
that the change is due to the instrumentality. A whirling saw catches 
an employee’s clothing and drags him to his death, or the earth in an 
excavation slips and buries the workers beneath its crushing weight. 
Most decisions assume without discussion that in such cases the in- 
jury arises out of the employment,!!4 and it makes no difference as 
far as the responsibility of the instrument is concerned whether the 
accident was due to its normal or abnormal operations.115 A worker 
injured by an explosion may recover whether the blast was in the 
regular operation of the business or accidental and calamitous.!16 





1144See for example: Wisconsin Mutual Liability Co. v. Industrial Comm., 202 Wis. 428, 
232 N. W. 885 (1930), employee run over and killed by tractor of employer; Taylor v. Hogan 
Milling Co., 129 Kan. 370, 282 Pac. 729 (1929), employee killed on endless belt with steps 
as a means of transportation from floor to floor in mill; F. & C. Co. v. Industrial Comm., 177 
Cal. 614, 171 Pac. 429 (1918), loss of eye sight due to wood alcohol used in show card writing; 
Miller’s Ind. Underwriters v. Heller, 253 S. W. 853 (Tex. Civ. App. 1923), employee in- 
fected hand from pushing dirty cotton seed into a conveyor. 

15 See for example: Heileman Brg. Co. v. Industrial Comm., 161 Wis. 46, 152 N. W. 
446 (1915), explosion of gas; Franklin Twp. v. Litch, 82 Ind. App. 526, 146 N. E. 845 (1925), 
kick of mule; Van Vleet v. Public Service Co., 111 Neb. 51, 195 N. W. 467 (1927), escaping 
gas; Tierney v. S. W. Bell Co., 114 Kan. 706, 220 Pac. 190 (1923), arm broken when crank- 
ing car; Belle City Malleable Iron Co. v. Rowland, 170 Wis. 293, 174 N. W. 899 (1919); 
Giliotti v. Hoffman Catering Co., 246 N. Y. 279, 158 N. E. 621 (1927), fire in employer’s 
plant. 

116 See Merlino v. Connecticut Quarries, 93 Conn. 57, 104 Atl. 396 (1918); Adams v. 
Biscuit Co., 63 Okla. 52, 162 Pac. 938 (1917). 
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Attention should be drawn to the fact that the word “energy” 
is used comprehensively. An instrumentality of the business may be 
fastened with a causal responsibility not only when it possesses dang- 
erous energy in the form of whirling belts and flashing saws, but also 
when its power is hidden and in reserve. Accidents due to high- 
powered electrical lines,147 poisons,!!8 germ laden substances,!1® and 
the fall of buildings and materials erected so as to be subject to the 
constant force of gravity! are all perfectly attributable to the em- 
ployment of which the energy possessing instrumentalities are a part. 


y. 


An instrumentality of the employer’s business as used in 
proposition includes all instrumentalities employed and util- 
ized in the business whether owned or controlled by the em- 
ployer, or by the employee or by some third person. 


Since in workmen’s compensation we are not concerned with the 
question of moral responsibility but only in fastening liability upon 
the business as such, it ordinarily makes no difference whether the 
instrument occasioning an injury is the property of the empioyer or 
not. The only essential is that it in fact be employed in the further- 
ance of the objects of the enterprise. According it has been held 
that injuries to employees due to their individual automobiles!?! or 
horses??? used by them with their employer’s consent in furthering 
the objects of the business arise out of the employment. The same 
result would seem to follow if the instrument were the property of 





47 Marion Malleable Iron Works v. Ford, 82 Ind. App. 152, 144 N. E. 552 (1924); 
Utah Apex Mining Co. v. Industrial Comm., 67 Utah 537, 244 Pac. 656 (1926); Cornell Co. v. 
Industrial Comm., 195 Wis. 267, 218 N. W. 182 (1928). 

8 Derleth v. Roach & Seeber, 227 Mich. 258, 198 N. W. 948 (1924); Conveyor’s Corp. 
v. Industrial Comm., 200 Wis. 512, 228 N. W. 118 (1929); Orterbrink’s Case, 229 Mass. 407, 
118 N. E. 657 (1918). 

119 Holt Lumber Co. v. Industrial Comm., 168 Wis. 381, 170 N. W. 366 (1919); Miller’s 
Ind. Underwriters v. Heller, supra note 114; Frankamp v. Fordney Hotel, 222 Mich. 525, 193 
N. W. 204 (1923). 

22@ Racine Rubber Co. v. Industrial Comm., 165 Wis. 600, 162 N. W. 664 (1917); Waters 
v. Wm. J. Taylor Co., 218 N. Y. 248, 112 N. E. 727 (1916). In Thom v. Sinclair, [1917] 
A C. 124, a worker was injured when a wall belonging to an adjoining land owner fell onto 
the shed of her employer, under which she was working, and she was buried under the combined 
mass. Recovery was somewhat questionably based on the proposition that the injury was due 
to the fall of the shed and the court would not look beyond to discover why the shed fell. 

121 Derleth v. Roach & Seeber Co., 227 Mich. 258, 198 N. W. 948 (1924); Columbia 
County Highway Comm. v. Peterson, 201 Wis. 301, 230 N. W. 40 (1930). 

422 Dobson’s Case, 124 Me. 305, 128 Atl. 401 (1925). Cf. State v. District Court, 144 
Minn. 259, 175 N. W. 110 (1919), where a contrary decision may best be explained on the 
ground that the employee was not in the course of the employment. 
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a third person.!?% It is believed, however, that a distinction may have 
to be made in the extent of the liability, where the instrument in- 
volved is the property of the injured employee. If the accident is 
due to a proclivity of the instrument, natural to all instruments of 
the type, for example the tendency of horses to kick, of automobiles 
to become unmanageable on slippery roads, the master should be 
liable. If however, the injury is due to some particular peculiarity 
of the instrument not common to such instruments as a class, the 
case is more doubtful. Decisions in point have not been discovered, 
but it is at least open to question whether the employer would be 
liable if an employee should cut his hand upon an exposed piece of 
sharp metal on the stearing gear of his own automobile. 


Q. 


An accident due jointly to an instrumentality of the em- 
ployment, and an act either of the employee or of a co-employee 
for the direct and immediate benefit of the employer arises out 
of the employment. Where, however, the contributing act of 
the employee, or co-employee, is not of the above character and 
is a necessary element in the accident, the injury does not arise 
out of the employment, unless under all the circumstances of 
the employment it appears probable that the instrumentality 
and the human act would concur to cause the accident. 


In most cases, of course, the instrumentality of the employment 
concurs with some human agency in causing the injury. If the human 
agency be an employee acting for the direct and immediate benefit of 
the employer, it is clear that the employment is still in the sense 
of the compensation acts the cause of the injury. An injury due to 
the instrumentality alone, or to such an act of the employee alone, is 
compensable, and naturally an accident due to them acting jointly is 
also a source of liability.1*4 





123 Rock County v. Industrial Comm., 185 Wis. 134, 200 N. W. 657 (1924). Frequently 
an employer and his men are engaged in work upon the premises of a third party. In such 
cases the premises of the third party must be considered for the purposes of the rule as instru- 
mentalities of the employer. Waters v. William J. Taylor Co., 218 N. Y. 248, 112 N. E. 727 
(1916); Conveyor’s Corp. v. Industrial Comm., 200 Wis. 512, 228 N. W. 118 (1929); Wenzel 
& Henoch Const. Co. v. Industrial Comm., 202 Wis. 595, 233 N. W. 777 (1930). 

124 See for example: Hasenfus v. Industrial Comm., 184 Wis. 281, 199 N. W. 158 (1924), 
claimant employee killed while setting off fireworks; Morgan Co. v. Industrial Comm., 185 
Wis. 428, 201 N. W. 738 (1925), employee killed when putting waste into a cut off saw; 
Marion Malleable Iron Works v. Ford, 82 Ind. App. 152, 144 N. E. 552 (1924), crane operator 
electrocuted when he grasped a live wire. 
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Where, however, the contributing human act is not directly in 
furtherance of the employer’s business difficulties arise. As has been 
seen,!25 such acts of themselves are not a basis of liability unless the 
conditions of the employment create a likelihood of injury. Where, 
however, one of these conditions is the presence of lethal instruments 
of various kinds, the concurrence of the ordinary self serving acts of 
the employees with such instruments to cause injury and death is 
not only not uncommon, but even extremely probable. The common- 
est case perhaps is the contraction of disease through the drinking of 
contaminated water furnished by the employer.!2® Similarly compens- 
ation is given where an employee mistakes for drinking water poison 
left on the premises.!27 The contact of workers with high tension 
electric lines is certainly an act not unreasonably to be expected and 
death in such cases is properly compensated even though the em- 
ployee at the time of contact was not immediately serving his mas- 
ter.218 An explosion of gasoline fumes in the employer’s tool house oc- 
casioned by the worker’s lighting of his pipe is an accident reasonably 
to be expected from the presence of this highly ignitable article.1?® 
Where, however, the injury from the employer’s instrumentality 
would not have caused injury but for the concurrence of the em- 
ployee’s own self-serving act, which concurrence under the circum- 
stances seems unexpected and unnatural, it is difficult to hold the 
employment responsible for the injury. Accordingly compensation 
has been denied when an employee in order to warm his coffee in 
a large pipe blowing warm air into a drying room, opened a door 
some ways back from the mouth of the pipe and thrust his hand into 
a whirling fan which propelled the warm air current into the room.1%° 
So also the dependents of a bus driver could not recover for his death, 
occasioned when he drove the bus late at night into the company’s 
garage, started the motor to heat the interior, took his place therein 
to rest, and was asphyxiated.131 





125See supra pp. 220 and 228. 

2 Vennen v. New Dells Co., 161 Wis. 370, 154 N. W. 640 (1915); Brodine’s Case, 124 
Me. 162, 120 Atl. 829 (1924); Frankamp v. Fordney Hotel, 222 Mich. 525, 193 N. W. 204 
(1923). 

127 Osterbrink’s Case, 229 Mass. 407, 118 N. E. 657 (1918); Archibald v. Ott, 77 W. Va. 
448, 87 S. E. 791 (1916). 

128 Cornell Wood Products Co. v. Industrial Comm., 195 Wis. 267, 218 N. W. 182 (1928); 
Utah Apex Mining Co. v. Industrial Comm., 66 Utah 529, 248 Pac. 490 (1926). 

129 Haller v. Lansing, 195 Mich. 753, 162 N. W. 335 (1917). 

1 Mann v. Glastenberg Knitting Co., 90 Conn. 116, 96 Atl. 368 (1916). 

131 White Star Motor Lines v. Industrial Comm., 336 Ill. 117, 166, 168 N. E. 113, 116 
(1929). . It may be that the court denied compensation because the driver was not in the 
course of his employment. This seems doubtful. 
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In many cases injuries are due to the use of the employer’s instru- 
ment by fellow employees engaged in horseplay. Regardless of the 
attitude a court may take towards horseplay injuries in general, it 
would seem that where experience has shown that the presence of 
such an instrument on the premises is an irresistable temptation to 
some workers to use it in rough practical joking injuries arising 
therefrom can properly be attributed to the employment. The cases 
are not all harmonious but the words of the Nebraska court in award- 
ing compensation for injury due to the sportive use of a compressed 
air hose seem to best accord with the principles upon which work- 
men’s compensation is based. “If a person familiar with the whole 
situation could reasonably contemplate that such an accident might 
result from the peculiar nature of the circumstances of the employ- 
ment, and the nature of the place where the injured man was required 
to work, then it may reasonably be said to arise from it.”13? 


Injuries Due to Persons or Instrumentalities Outside 


of the Employment 
R. 


An injury due to a force arising outside of the employer’s 
business is nevertheless compensable when it is clear that the 
risk of such injury is a peculiar attribute of that particular 
employment. 





See also Im re Sanger, 220 N. Y. 556, 116 N. E. 367 (1917); O’Neill v. Carley Co., 
218 N. Y. 414, 113 N. E. 406 (1916), where poison kept on the premises was administered to 
a sick employee in mistake for a curative agent, and compensation was denied. 

183 Socha v. Cudahy Packing Co., 105 Neb. 691, 181 N. W. 706 (1921). 

In the following cases compensation was awarded where injury was due to sportive use of 
employer’s instrument: Stark v. State Industrial Acc. Comm., 103 Ore. 80, 204 Pac. 151 (1922), 
compressed air hose; Newport Hydro-Carbon Co. v. Industrial Comm., 167 Wis. 630, 167 N. W. 
749 (1918); White v. Kansas City Stock Yards Co., 104 Kan. 90, 177 Pac. 522 (1919); Glenn v. 
Reynolds Spring Co., 225 Mich. 693, 196 N. W. 617 (1924), electric current; Boyce v. Burleigh, 
112 Neb. 509, 199 N. W. 785 (1924); Cassell v. United F. & G. Co., 115 Tex. 371, 283 S. W. 
127 (1926), fire arms; Laurino v. Donovan, 173 N. Y. S. 619, affd 226 N. Y. 700, 123 N. E. 
875 (1919); Willis v. State Industrial Comm., 78 Okla. 216, 190 Pac. 92 (1920), explosives; 
Brown v. Vacuum Oil, 15 La. App. 283, 132 So. 117 (1930), fall on wet floor—a very liberal 
case. 

In the following cases compensation was denied: Payne v. Industrial Comm., 295 IIl. 
388, 129 N. E. 122 (1920), compressed air; Martin v. Georgia Casualty Co., 157 Ga. 909, 122 
S. E. 881, 123 S. E. 732 (1924); McKnight v. Houck, 87 Colo. 234, 286 Pac. 279 (1930), 
firearms; In re Moore, 225 Mass. 258, 114 N. E. 204 (1916), elevator. 
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As has been previously set forth,18* when an accident is due to an 
individual or non-human instrumentality within the employer’s busi- 
ness a direct relation of cause and effect exists between that employ- 
ment and the injury, so that the latter can well be said to “arise out 
of the employment.” When, however, the activating agent is outside of 
the employer’s business this type of causal responsibility is lacking 
and liability must depend therefore on proof that in some way the 
injury was more likely to occur within that employment, than out- 
side of it; in other words that it was a risk or hazard of the in- 
dustry and not one common to the general community. It has been 
further shown, however, that this concept of incidental risk of the 
employment is very unsatisfactory as a general and inclusive test 
of the employer’s liability.154 It assumes that liability may be de- 
termined by referring the risk encountered within the industry to 
the risks encountered by the general public or community outside of 
it, and has been pointed out that there is no such determinative stand- 
ard to which reference can be made. 

In certain limited situations nevertheless it is reasonably clear 
that the particular accident occurring was due to a risk peculiar to the 
employment, and not shared by any considerable number of persons 
outside of it. It is to such a situation that proposition R is addressed. 
Thus in Frint Motor Company v. Industrial Commission'®® the de- 
ceased employee was engaged as a helper and mechanic in the repair 
pits at the automobile races. He was struck and killed by a racing 
car while going on to the track to assist a disabled car. It is clear that 
the hazard of such an accident was peculiar to his particular calling 
and arose out of it. Again where an employee of a lumber company 
engaged in loading ties on a railroad car received injuries due to a 
locomotive backing into the car, the risk of that particular accident 
was clearly a special incident of the injured man’s employment.13¢ 
While, however, the test of the incidental risk is sufficient to include 
within the compensation acts all cases of really peculiar hazards, it 
is not used to exclude from the law all other injuries, on the ground 
that they are encountered not only by those within the employment 
but also by those outside of it. Undoubtedly there is still the gen- 





33See supra, (1933) 8 Wis. L. Rev. 145. 

1% Supra, (1933) 8 Wis. L. Rev. 140. 

33168 Wis. 436, 170 N. W. 285 (1919). 

1 Rogers v. Illinois Central Ry., 210 Ill. App. 577 (1918). In Milwaukee v. Industrial 
Comm., 160 Wis. 238, 151 N. W. 247 (1915), a teacher supervising basketball practice of his 
students was struck by a thrown ball. This also seems a hazard “peculiar” to his then em- 
ployment. 
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eral principle that the risk must in some way be particularly con- 
nected with the employment, and not be one encountered simply 
because the worker is a member of the general public. The decisions 
in individual cases are not derivable from any a priori logical premise, 
but depend on intuition guided by diverse considerations of policy 
and expediency. The intuition can not by its very nature be exactly 
defined in advance. We may, however, by a consideration of various 
fact situations, discover the area where there is the greatest con- 
sensus of opinion in favor of compensation and surmise the possible 
outer limits. The multitude of judicial decisions are data by which 
the practical results of this intuitive judicial process may be described, 
even though they can not always be satisfactorily explained. 


S. 


Injuries received on the public streets or highways due to 
so-called “street hazards” arise out of the employment, whether 
the presence of the employee on the street or highway is 
habitual or casual, “Street hazards” include injuries due to 
traffic and falls, and also to an indeterminate type of accidents 
where the courts believe that such an occurrence is more likely 
on the highway than off from it. 


“Street hazards” are obviously not confined to any particular oc- 
cupation, but are shared by large numbers of the general public. 
Nevertheless with the exception of Massachusetts all courts so far 
discovered treat them as particularly inhering in that employment in 
which the worker was engaged when subject to them. The Massachu- 
setts doctrine is simple. In denying compensation to an employee 
injured by a fall on an icy street, the court said, “The risk of slipping 
on the icy pavement was common to the public who had occasion to 
pass over it on foot. It was a danger due to climatic conditions to 
which persons in that locality, however employed, or if not em- 
ployed at all were equally exposed . . . As the hazard . . . was not 
a causative danger peculiar to the claimant’s employment, the injury 
received could not properly be found to have arisen out of it.”18T 
The Wisconsin court in awarding compensation in a similar case was 
evidently actuated by different considerations: “If it should be held 
that messengers, deliverymen, salesmen and others who are required 





187 Donahue’s Case, 226 Mass. 595, 116 N. E. 246 (1917). Massachusetts has persisted 
in this position. See Colarullo’s Case, 258 Mass. 521, 155 N. E. 425 (1927), overruling Cook’s 
Case, 243 Mass. 572, 137 N. E. 733 (1923). 
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to be continually on the streets and highways are not entitled to 
compensation for injuries received in the course of their employ- 
ment if the injury occur on a street or highway a large class of 
worthy applicants would be cut off and the workmen’s compensation 
law emasculated.” 358 

If the employee is continually on the street the hazard of street 
injuries, if not exclusive to his work, is at least greater than for 
those who are only occasionally in such place of peril. Compensation 
is nevertheless awarded in the latter type of case also. A foreman 
crossing the street to telephone,!%® an employee on his way to the 
toilet,14° clerks on chance errands for their masters,!41 and even a 
minister on a sight seeing tour to gather material for lectures to his 
congregation!*? have all recovered for injuries received in the pub- 
lic streets. If the hazard is one connected with the streets, and if 
the employment brought the worker into contact with it, then a re- 
sulting injury is compensable. 

The most difficult part of the rule has to do with the determina- 
tion of what are street hazards. Accidents due to street cars, auto- 
mobiles, and other vehicles are of course due to street hazards. 
Falls on the public streets for reasons previously discussed'*® are 
also generally considered without much discussion to be hazards of 
the employment.!*4 But what of such a case as Katz v. Kadans'45 
where a chauffeur was stabbed by an insane man running amuck on 
the streets and stabbing all he met. The New York court treated 
the case as turning on the question whether such an accident could 
be considered a “street hazard.” In awarding compensation, it said, 
“Cases may arise where one is hurt in the street but where the risk 
is of a general nature, not peculiar to the street. Lightning strikes 
fortuitously in the street; bombs dropped by enemy aircraft do not 
expose to special danger persons in a street as distinguished from 





188 Schroeder & Daly Co. v. Industrial Comm., supra note 17, (1933) 8 Wis. L. Rev. 140. 

2 Mueller Const. Co. v. Industrial Board, 283 Ill. 148, 118 N. E. 1028 (1918). 

3 Zabriskie v. Erie R. R., 86 N. J. L. 266, 92 Atl. 385 (1914). 

41 McDonald v. Gulf Refining Co., 98 Conn. 286, 119 Atl. 222 (1922); Globe Indemnity 
Co. v. Industrial Acc, Comm., 36 Cal. App. 280, 171 Pac. 1088 (1918); Palmer v. Main, 209 
Ky. 226, 272 S. W. 736 (1925); Bookman v. Lyle Culvert Co., 153 Minn. 479, 190 N. W. 
984 (1922). 

42 Taylor v. St. Paul’s Church, 109 Conn. 178, 145 Atl. 887 (1929). 

43 See supra p. 224. 

44 Schroeder & Daly v. Industrial Comm., supra note 138; Milwaukee v. Althoff, 156 Wis. 
68, 145 N. W. 238 (1914). Contra: Hopkins v. Michigan Sugar Co., 184 Mich. 87, 150 N. W. 
325 (1915), on the ground that risk of slipping on ice was not peculiar to streets or to client’s 
occupation. 
45232 N. Y. 420, 134 N. E. 330 (1922). 
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those in houses... . The danger must result from the “place to 
make it a street risk, but that is enough if the workman is in the 
place by reason of his employment, and in the discharge of his duty 
to his employer. .. . 

“Particularly on the crowded streets of a great city, not only do 
vehicles collide, pavements become out of repair and crowds jostle, 
but mad or biting dogs may run wild, gunmen may discharge their 
weapons, police officers may shoot at fugitives fleeing from justice, 
or other things may happen from which accidental injuries result to 
people on the streets which are peculiar to the use of the streets and 
do not commonly happen indoors. 

“The risk of being stabbed by an insane man running amuck 
seems in a peculiar sense a risk incidental to the streets to which 
claimant was exposed by his employment.” 

Relying on this case, the New York Supreme Court awarded com- 
pensation to an employee injured by the explosion of a bomb in 
the famous Wall Street explosion of 1920!4° and the California court 
for injuries due to a bullet fired by a policeman in pursuit of a fugi- 
tive.147 On the other hand, the Illinois court refused to compensate 
an iceman for an injury due to a dart thrown by a small boy on the 
ground that the device was not peculiarly usable on the streets but 
might be encountered anywhere.148 If madmen, anarchists, and gun- 
men are more apt to be encountered on the public streets than else- 
where, it must be because in large congregations of people, desperate 
characters are more apt to be met with than in private home or field. 
The argument would seem to have the effect of providing compensa- 
tion for all injuries on the street from human agency, when the mo- 
tive is not definitely a personal one. Its adoption by a particular court 
will doubtless depend on how favorably inclined that court is to 
workmen’s compensation. 


ps 


Where the duties of the employee require him to travel by 
private or public conveyance, injuries due to hazards inherent 
in such travel arise out of the employment. Travel hazards 





146 Roberts v. J. F. Newcomb Co., 195 N. Y. Supp. 405, 201 App. Div. 759 (1922). See 
also Freemont v. Lea, 115 Neb. 565, 213 N. W. 820 (1927), injury due to explosion of toy 
cannon fired during a street parade. 

141 Frigidaire Corp. v. Industrial Acc. Comm. 103 Cal. App. 27, 283 Pac. 974 (1930). 
See also Ridenour v. Lewis, 121 Neb. 823, 238 N. W. 745 (1931), hold-up. 

148 Gooch v. Industrial Comm., 322 Ill. 586, 153 N. E. 624 (1926). 
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include risks of injury due to the operation of the instrument- 
ality of travel and also such risks extraneous to the instru- 
mentality as are in the opinion of the court greater for those 
travelling than for those not travelling. 


The great majority of courts treat travel hazards as incidents of 
the employment of those required to travel.14® The difficulty is in 
determining what are hazards incidental to the travel. Accidents 
due the operation of the automobile in which the employee is riding 
are clearly hazards of that mode of travel and compensable.'5° There 
are very few cases reported of injuries received in railroad and steam- 
boat travel. In Foley v. Home Rubber Company®! compensation 
was awarded to dependents of a salesman who lost his life with the 
sinking of the Lusitania, on the ground that under the then existing 
circumstances the risk was reasonably to be anticipated. To base 
recovery on the anticipatory character of the accident seems, how- 
ever, doubtful. In Levchuk v. Krug Cement Co.'5? a bird hit the 
windshield of an automobile breaking it an putting out the driver’s 
eye. The court evenly divided on the question whether compensation 
was due. Such an injury may be conceded to be unusual and not to 
be anticipated. On the other hand, the risk though not great, was 
directly attributable to the operation of the car and even peculiar to 
it. It was therefore a travel risk, and where the employment subjects 
a worker to travel he should be entitled to recover for injuries di- 
rectly due to such travel, whether they be common or unusual. 

Many injuries received while travelling are not due to the instru- 
mentality of that travel, but to outside agencies. An automobile 
traveller is held up and robbed.'53 In a storm, a tree, telephone pole, 
or charged electric wire is blown down by the wind and strikes the 





149 Massachusetts is contra on the ground that the risk is not particularly connected with 
the employment, but is common to all who travel for any reason. Hewitt v. Casualty Co., 225 
Mass. 1, 113 N. E. 572 (1916); Hatch’s Case, 257 Mass. 440, 154 N. E. 71 (1926). 

18° Schmedeke v. Four Wheel Drive Auto Co., 192 Wis. 574, 213 N. W. 292 (1927), 
automobile tipped over; Columbia County Highway Comm. v. Peterson, 201 Wis. 301, 230 N. W. 
40 (1930), collision with train; Industrial Comm. v. Aetna Life Ins. Co., 64 Colo. 480, 174 
Pac. 589 (1918); New Amsterdam Casualty Co. v. Sumrell, 30 Ga. App. 682, 118 S. E. 786 
(1923), automobile over-turned. 

151 89 N. J. L. 474, 91 N. J. L. 323, 99 Atl. 624, 102 Atl. 1053 (1917). 

183246 Mich. 589, 225 N. W. 559 (1929). See also Widman v. Murray Corp., 245 Mich. 
332, 222 N. W. 711 (1929), ding comp tion as due to a travel risk, for an eye injury 
from -cinders on a railroad train. 

453 Industrial Commission v. Pueblo Auto Co., 71 Colo. 424, 207 Pac. 479 (1922); In- 
dustrial Comm. v. Hunter, 73 Colo. 226, 214 Pac. 393 (1923). 
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traveller on the highway.!5* These accidents can be held “travel 
hazards” only on the basis that they are more likely to occur to travel- 
lers than to others. This seems to be a matter of judgment and the 
weight of authority favors recovery.155 

There have been a few cases involving injury to travellers while 
stopping at hotels. In two cases of injuries due to hotel fires, re- 
covery has been allowed by the Minnesota and Connecticut courts.'5® 
Intermediate courts in New York and California have denied recov- 
ery in similar cases.15? The opinions, perhaps necessarily, are lacking 
in intelligent discussion of the matter. The question would seem to be 
whether there is a greater risk of injury from fire and other hazards 
in hotels than at home. Jn re Bollman'*® from the Appellate Court 
of Indiana is also a difficult case. A worker travelling with a thresh- 
ing rig slept in a barn on the farm where the work was being done. 
A wagonbody suspended over head fell in the night and killed him. 
Compensation was given on the ground that “death was due to a 
hazard to which he would not have been exposed apart from his 
employment.” A fuller and more satisfactory explanation would be 
that his work required him to sleep in places not intended for the 
comfort and safety of the sleeper. Such places possess hazards, and it 
does not prevent recovery that the accident occurring was unusual 
and unforeseeable. 


U. 


An injury due to an intentional assault by a person not 
within the employment arises out of the employment when the 





1% Slanina v. Industrial Comm., 117 Ohio St. 329, 158 N. E. 829 (1927), denying re- 
covery; Globe Indemnity Co. v. MacKendree, 39 Ga. App. 58, 146 S. E. 46, aff'd 169 Ga. 510, 
150 S. E. 849 (1929); Kennedy v. Hull etc. Co., 130 Kan. 191, 285 Pac. 536 (1930); Lawrence 
v. Matthews, [1929] 1 K. B. 1. 

45 In Lawrence v. Matthews, supra note 154, a traveller on the highway was struck by a 
tree blown down in a storm. Compensation was affirmed by a divided court. Russell, L. J. 
summed up the argument for recovery as follows: Lawrence’s “employment brought him to a 
danger spot, that is to say a spot which had a quality which resulted in danger; the lurking danger 
was the tree. The danger materialized, that is to say the tree fell. The cause of the fall is im- 
material and irrelevant. The falling tree caused injury to him; this was an accident which 
arose out of his employment.’’ This seems to be an application of the rejected “‘but for’ rule of 
causal responsibility in tort cases. The attempt of Sankey, L. J., in the above case to distinguish 
it from the case where the employee is struck by lightning and compensation denied unless the 
employment increased the hazard, borders on sophistry. Compare American Law Institute, Re- 
statement of Torts, Tentative Draft No. 8, page 29. 

45 Stansberry v. Monitor Stove Co., 150 Minn. 1, 183 N. W. 977 (1921); Harivel v. 
Hall-Thompson Co., 98 Conn. 753, 120 Atl. 603 (1923). 

15T Forman v. Industrial Acc. Comm., 31 Cal. App. 441 (1916); Kass. v. Hirschberg, 181 
N. Y. Supp. 35, 191 App. Div. 300 (1920). 

15873 Ind. App. 46, 126 N. E. 639 (1920). 
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assault is due to the injured employee’s performance of an act 
for the direct and immediate benefit of his employer, or if the 
time, place, or character of his work render it probable that 
such an assault will occur. If, however, the assault was motiv- 
ated by reasons peculiar to the employee as an individual, and 
not to him as an employee, the said assault does not arise out 
of the employment. 


Where a police officer or watchman is shot because of his attempt 
to enforce the law or protect the property of his employer, the plain 
and direct causal relation between the employment and the injury 
makes compensation beyond controversy.15® The same is true in case 
of other employees. A laborer, beaten by two treaspassers, whom he 
was endeavoring to prevent from stealing a barrel belonging to the 
employer, was obviously entitled to compensation.'*° An employee 
killed in an endeavor to prevent rioting strikers from entering his 
employer’s place of business was held to have met his death from an 
accident arising out of the employment.!*! An interesting case is 
Industrial Commission v. Ernest Irvine Co.‘®2 An automobile sales- 
man was told to take a car home and show it to a prospective customer 
the next day. In order to protect the car over night he started to place 
it in a garage owned by a friend. The friend mistook him for a 
burgler and shot and killed him. Compensation was awarded on the 
ground that the accident was directly due to the deceased’s per- 
formance of a duty to his employer.1** 

In other cases recovery is based on the ground that the employ- 
ment exposes the worker to special hazards of assault from the crim- 
inally inclined. Compensation has been given for the killing of a night 





18 There are many cases. See for example Vilas County v. Industrial Comm., 200 Wis. 
451, 228 N. W. 591 (1930). In Wisconsin private citizens assisting police officers in enforcing 
law are for the time employees of the county or city and entitled to compensation for injuries 
arising from the performance of such duties. In Munro v. Williams, 94 Conn. 377, 109 Atl. 
129 (1920), a watchman recovered for injuries from an air rifle fired by small boys, whom he was 
endeavoring to drive from the premises. See also Hellman v. Manning Sand Paper Co., 162 N. 
Y. S. 335, aff'd 221 N. Y. 492, 116 N. E. 1051 (1917); Pinkerton National Detective Agency 
v. Walker, 157 Ga. 548, 122 S. E. 202 (1924). 

3° Nevich v. D. L. & W. R. R., 90 N. J. L. 228, 100 Atl. 234 (1917). 

361 Baum v. Industrial Comm., 288 Ill. 516, 123 N. E. 625 (1919). 

16372 Colo. 573, 212 Pac. 829 (1923). 

163 In Delessandro v. Industrial Comm., 110 Ohio St. 506, 144 N. E. 138 (1924), a street 
sweeper told a party sweeping rubbish into the street he was violating the law. The latter 
assaulted him. Recovery allowed. In Chamber of Commerce v. Turner, 158 Tenn. 323, 13 
S. W. (2d) 318 (1929), a cook in a hotel was allowed to take table scraps home. A garbage 
collector took some scraps from the kitchen shelf. The cook tried to retrieve them and a 
quarrel ensued in which the cook was finally shot. It was held that the injury arose out of 
the employment, since the refuse belonged to the employer until it was placed in the garbage can. 
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watchman though robbery of his own person was the motive of the 
crime.!®* Similarly those engaged in guarding funds of their em- 
ployers are exposed to particular risks of criminal attack.1°5 A bar 
tender has been held to be particularly exposed to the danger of as- 
saults from drunken patrons.!®* In Malky v. Kiskeminetas Valley 
Coal Co.,1*7 the dependents of a strike breaker could recover for his 
death, due to a bomb thrown by strikers, and in Dyer v. Rapides 
Lumber Co.,1®8 the Louisiana Supreme Court awarded compensation 
for the death of a locomotive fireman killed at night at an isolated 
spot on the ground that such crimes are likely to occur under the 
cover of darkness in unfrequented places. The cases are not all to 
this effect, however. In State ex rel. Common School District No. 1 
v. District Court!®® the claimant was a woman school teacher in a re- 
mote one-room country school. A stranger had observed her about 
her school duties, and as she was walking through the woods to 
her boarding place a mile away, criminally assaulted her. The court, 
aided by a statute providing that compensation should not be given 
for assaults directed against the employee as an individual and not 
because of her employment, denied compensation, holding that “there 
was no causal connection between the employment and the criminal 
act of the unknown assailant.” Apart from the specific statute the 
holding seems inexcusable and it is doubtful whether it would be 
followed today by many courts. W. A. Jones Co. v. Industrial Com- 
mission,'®®* presents a difficult situation. Bergstrom was a draftsman 
in the foundry of the Jones Company. One Salfeld, a former em- 
ployee of the company, had been engaged in litigation with them 
over his wages. He became deranged and one morning entered the 





14 American Mutual Liability Co. v. Herring, 43 Ga. App. 249, 158 S. E. 448 (1931). 
See also Viver v. Lumberman’s Indem. Exch. 250 S. W. 417 (Comm. Tex. App. 1923). 

163 Spang v. Broadway Brg. & Malting Co., 169 N. Y. S. 574 (1918); Stark v. Wilson, 
114 Kan. 459, 219 Pac. 507 (1923). The last was the case of a conductor stabbed and killed by 
passenger without provocation. The court considered conductors subject to special risks. See 
also Willner v. Katz, 4 N. J. M. 811, 134 Atl. 611, 137 Atl. 917 (1926), where the injured 
employee was not himself in charge of the money. Nevertheless recovery was allowed on the 
ground that presence of the money created the risk. 

166 State ex rel. Anseth v. District Court, 134 Minn. 16, 158 N. W. 713 (1916). 

167278 Pa. 552, 123 Atl. S05 (1924). 

168154 La. 1091, 98 So. 677 (1924). See also Phillips v. Kansas City etc. Ry., 126 
Kan. 133, 267 Pac. 4 (1928). 

369 140 Minn. 470, 168 N. W. 555 (1918). In Bryden v. Industrial Acc. Comm., 62 Cal. 
App. 3, 215 Pac. 1035 (1923), and Walther v. American Paper Co., 89 N. J. L. 732, 99 Atl. 
263 (1916), compensation was also denied for assaults upon watchman when the motive was 
robbery of his person. In Ohio Bldg. Safety Vault Co. v. Industrial Board, 277 Ill. 96, 115 
N. E. 149 (1917), the Illinois court in allowing compensation in a case of this sort attempts 
to distinguish the Walther case, supra, but in reality refuses to follow it. 
30a 312 Ill. 27, 143 N. E. 420 (1924). 
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office of the company and started shooting. The employees sought 
refuge in the vault but Salfeld pulled the door open and shooting 
indiscriminately into the group huddled therein killed Bergstrom. 
The court denied compensation to his dependents. It seems obvious 
that the nature of the deceased’s employment did not expose him to 
special risks from assaults in general. On the other hand there was 
a causal connection between the employment and Bergstrom’s death. 
The business led to the dispute with Salfeld which in turn caused 
his derangement with its fatal and unusual finale. Still the relation 
of cause and effect was not direct but there intervened the unexpected 
act of the human agent Salfeld. The scholars who have restated the 
law of torts are authority for the proposition that in determining 
causal responsibility, an important consideration is whether after the 
occurrence of the event the intervention of the outside force appears 
to have been natural or extraordinary and unexpected.17° 

In the above cases the employment is made responsible either be- 
cause the performance of the duties thereof directly brought about 
the assault, or because the conditions of the employment exposed 
the worker to special risks of assault. Where neither of these condi- 
tions exists recovery for injuries from assaults should be denied. 
This is clear if the injured party departed from the scope of his work 
to provoke trouble,!7! but the absence of such conduct on his part 
is not in itself sufficient to guarantee recovery. If in spite of the 
time, place and nature of the employment, the assault would not 
have occurred, if the employee had been another individual, com- 
pensation should be denied. Compensation was properly denied for 
the killing of a night watchman by the paramour of the former’s 
wife,!72 and also in the case of a ticket seller in a theater booth, 
scratched by a jealous female, who mistook the unfortunate young 
lady ticket seller for one who had tampered with the affections of 
the assailant’s husband.17% 


V. 


Injuries due to the acts of business guests, licensees or 
trespassers upon the premises of the employer arise out of 





17 American Law Institute, Restatement of Torts, Tentative Draft No. 8, pp. 54, 65. 
311 Wooley v. Minneapolis Equipment Co., 157 Minn. 428, 196 N. W. 477 (1923); Harris 
373 January-Wood Co. v. Schumacher, 231 Ky. 705, 22 S. W. (2d) 117 (1929). See also 
Mercantile Commercial Bank v. Koch, 83 Ind. App. 707, 150 N. E. 25 (1926). 
v. Texas Employers Ins. Ass. 257 S. W. 988 (Tex. Civ. App. 1924). 
178 Cooke v. Loew’s Gates Theater, 213 N. Y. S. 254, 215 App. Div. 259 (1926). 














ARISING OUT OF THE EMPLOYMENT 251 


the employment only when in the opinion of the court from a 
consideration of all the circumstances such injuries appear 
likely. 


In a Wisconsin case the deceased employee worked in a garage 
in the northern part of the state during the hunting season. Hunters 
brought their cars with firearms into the garage. A young boy was 
loitering about the premises awaiting the return of a friend to whom 
he had loaned his rifle. On the return of the friend the boy picked 
up the rifle and in fun pointed it at the deceased. The old mistake 
of “not knowing that the gun was loaded” led to fatal results. The 
court was undoubtedly right in holding that under the circumstances 
accidental shooting was a hazard of the employment.’74 On the 
other hand compensation has been denied where it did not appear 
that there was anything particular in the employment to expose the 
employees to the hazards from the use of firearms.175 An injury due 
to the pranks of small boys has been compensated where their frolick- 
some acts were customary17® and denied when there was no reason 
to anticipate such acts.177 

In a Virginia case an award was sustained for an injury to a 
restaurant employee due to the playful slap on the back by a friendly 
customer,!78 and denied in Connecticut where a licensee on the prem- 
ises in fun pushed an employee causing his fall.17® In a peculiar case 
in the Supreme Court of New York, an employee in a bicycle shop 
in the course of his employment spilled gasoline on his clothing. A 
customer in the store tried to dry him off by means of a lighted match 
with fatal results. Recovery was based on the ground that it was an 
incidental risk of the employment that the worker should be exposed 
to customers so “sublimely ignorant.”!8° A sounder reason would 
seem to be that the accident was due to the gasoline, the instrument- 
ality of the employer. 





3%4 Calvetti v. Industrial Comm., 201 Wis. 297, 230 N. W. 130 (1930). In Ward v. 
Industrial Acc. Comm., 175 Cal. 42, 164 Pac. 1123 (1917), the claimant was injured by the 
accidental discharge of a shot gun carried by the employer’s brother on the wagon on which 
the three were riding. Compensation was denied. See supra page 217 et seg. for a discussion 
of the points involved. 

1% Spiller v. Industrial Comm., 331 Ill. 401, 163 N. E. 406 (1928); De Salvo v. Jenkins, 
199 N. Y. S. 843, aff'd 239 N. Y. 531, 147 N. E. 182 (1924). 

176 Carmichael v. J. C. Mahan Motor Co., 157 Tenn. 613, 11 S. W. (2d) 672 (1928). 

1 Isabelle v. J. H. Bode & Co., 215 App. Div. 184, 213 N. Y. S. 185 (1926). 

178 Fox v. Bach, 156 Va. 609, 158 S. E. 860 (1931). 

17 Porter v. New Haven, 105 Conn. 394, 135 Atl. 293 (1926). 

18 Frear v. Ells, 200 App. Div. 239, 193 N. Y. S. 324 (1922). 
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W. 


Where an employee in the course of his employment is re- 
quired to go upon premises where hazards exist, and is exposed 
to such hazards to a greater degree than the general public not 
within the employment, injuries due to such hazards arise out 
of the employment. 


The best exemplification of this rule is in those cases which 
allow recovery for accidents occurring on railroad tracks adjoining 
the employer’s plant, which the employee is required to cross while 
going to and from work.!8! If, however, the tracks are at a distance 
from the plant so that many others not in the employment are also 
exposed to the danger of passing trains, the employment can hardly 
be said to expose the employee to any special hazard in that respect 
and compensation would accordingly be denied.18? The principle 
applies of course to other types of hazards. Thus an employee can 
recover for an injury due to a defective elevator in the building, in 
which an apartment was occupied by the employer as a tenant.18% 
And so an employee taking a “short cut” at noon from the employer’s 
boarding camp across a vacant lot to his work on the highway, could 
recover for injuries due to tripping and falling on a concealed wire.18* 
In Krause v. Swartwood'®® from the Minnesota court a doctor’s 
office girl was asked to eat her lunch in a neighboring restaurant and 
await an expected telephone call. She became sick from coffee served 
by the restaurant from a new coffee urn. The court held that dur- 
ing the noon hour she was because of the service performed for the 
employer in the course of her employment, and moreover “it was in 
following her employer’s directions as to how she might best serve 
his interests that relator sustained the injury.” The undisputable 
causal relation between the employer’s order and the injury makes it 





181 Cudahy Packing Co. v. Industrial Comm., 263 U. S. 418, 44 S. Ct. 153 (1923); Bounti- 
ful Buick Co. v. Giles, 276 U. S. 154, 48 S. Ct. 221 (1928); Lumberman’s Reciprocal Assn. 
v. Behnken, 112 Tex. 103, 246 S. W. 72 (1922); Milwaukee v. Industrial Comm., 185 Wis. 
311, 201 N. W. 240 (1924), where the employee had reported for work and was walking along 
a railroad track to the place of his labors. 

183 State ex rel. Gallet v. Clear Water Timber Co., 47 Idaho 295, 274 Pac. 802 (1929), 
where recovery was denied for death on a public railroad crossing immediately adjoining the 
employer's plant on the ground that the hazard was common to the public. The employees 
in the plant were, however, subject to the hazard to a greater extent than the public generally, 
being required to cross the danger place daily. See Brown, (1931) 7 Wis. Law Rev. 31, for a 
discussion of the cases. 

183 Latter’s Case, 238 Mass. 326, 130 N. E. 637 (1921). 
1% Monroe County v. Industrial Comm., 184 Wis. 32, 198 N. W. 597 (1924). 
83174 Minn. 147, 218 N. W. 555 (1928). 
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immaterial therefore whether or not others were exposed to the 
same hazard, or whether such injury was or was not one likely to 
occur.18¢ 


X. 


An injury due to the presence of hazards on premises ad- 
jacent to the employee’s place of work arises out of the em- 
ployment, if that hazard is of a more or less constant nature. 
It does not arise out of the employment if the hazard is merely 
fortuitous and temporary. 


In Kimbol v. Industrial Accident Commission'8™ the claimant, a 
dishwasher in a restaurant, was injured by the fall of the ceiling in 
the place of his employment due to the excessive weight placed on the 
floor above by the upstairs tenant. By a divided court an award was 
affirmed, Angellotti, C. J. saying, 


“Because of this unauthorized use of the floor above for storage purposes 
those below were in fact in danger of injury from a collapse of the floor, 
and in that sense the place in which Douglas was required to do all his 
work was an unsafe place. The danger was one peculiar to that very place— 
an incident of the particular premises used as they were being used—and 
it is not unreasonable to say that Douglas was specially exposed to that danger 
by reason of his employment... . All the circumstances being considered 
there is a causal connection between the conditions under which his work 
was required to be performed and the injury.” 


On like ground compensation was given in Bandassi v. Molla'®* for 
the death of an employee on the ground floor of a factory building 
caused by the dropping of hot metal from the establishment of an- 
other tenant seven floors above. In Matter of McCarter v. LaRock,}8® 
however, an award was denied for an injury due to the explosion on 





%844In Chandler v. Industrial Comm., 55 Utah 213, 184 Pac. 1020 (1919), recovery was 
allowed for injuries to a delivery boy from the bite of a dog at the place where he was delivering 
packages. Common experience shows that this is a hazard of such types of employment. In 
Ryan v. City of Port Huron, 234 Mich. 648, 209 N. W. 101 (1926), a street worker took shelter 
in a private garage and was bitten by a dog left on the premises. Recovery was denied on the 
ground that the nature of the employment in no way contributed to the accident. The risk 
incurred by the employee was no greater than that incurred by any member of the public in 
the vicinity at the time. The case seems contrary to those which allow recovery for deaths due 
to lightning where a worker in the open takes shelter at a place where lightning is apt to 
strike. The cases will be discussed infra. 

487173 Cal. 351, 160 Pac. 150 (1916). 

188192 N. Y. Supp. 776, aff'd 234 N. Y. 554, 138 N. E. 444 (1922). 

189 240 N. Y. 282, 148 N. E. 523 (1925). 
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adjoining premises of an artillery shell kept as a war souvenir. The 
court said that compensation could not be founded on the mere fact 
that if the claimant had not been where he was he would not have 
been injured, and denied recovery on the apparent ground that the 
accident was peculiar and entirely unforeseeable. The court dis- 
tinguished the Bandassi case supra on the ground that the fall of the 
hot metal was something naturally to be apprehended. In the still 
later case of Fillitti v. Lerode Homes Corporation'®® compensation 
was sustained in the case of a laborer, who, while working in a base- 
ment excavation, was struck by a piece of cornice falling from an 
adjoining building. In this later decision the McCarter case was ex- 
plained on the ground that the hazard was general to all in the vicinity 
and not peculiar to the employees of the respondent as it was in the 
instant case. This determination of liability by a consideration of the 
“peculiarity” of the hazard is however not only contrary to the 
“street hazard” cases, but also to the Illinois case of Kozdeba v. Peo- 
ple’s Gas, Light and Coke Co.1®1 where the employee was injured by 
the explosion of a large gas tank on adjoining premises and it was 
held that the injury was covered by the compensation statutes. It is 
probably true that the generality of the risk cannot be ignored en- 
tirely in determining liability in this type of cases. One would hesitate 
to say that all employees in a country side where a powder magazine 
was located could recover compensation from their employers if the 
powder magazine should blow up. In the majority of cases, however, 
those nearer to the dangerous instrument are the ones most likely to 
suffer serious injury in case of a disaster. The qualifying adjective 
“adjacent” in the statement of proposition X above is believed suffi- 
cient to avoid the possibility of compensation being awarded for in- 
juries due to hazards affecting a whole community. 


If, however, the pent up force which causes the injury is of 
more or less transitory nature, injuries due to it can hardly be said to 
be hazards of the employment of those nearby, unless we are to 
frankly adopt the proposition that recovery can always be had if it 
be shown that the claimant would not have been injured had he not 
been at the place of danger when the accident occurred. Recovery 
was properly denied when a delivery man was killed by the explosion 
of some dynamite caps which had been mingled accidently in a load 





30 244 N. Y. 291, 155 N. E. 579 (1927). 
1232 Ill. App. 495 (1924). 
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of refuse being dumped near to the place where the deceased was 
waiting to deliver his goods.19? 


Y 


In general, an injury though not included within proposi- 
tions R to X inclusive arises out of the employment if due to 
an accident, which, considering all the conditions of the em- 
ployment, is natural and reasonably to be expected. 


The attempt has been made in propositions R to X above to clas- 
sify under certain typical fact situations injuries due immediately or 
intermediately to human activities extraneous to the employment. In 
all of them the underlying principle guiding commission and court 
action has been that contained in proposition Y above. In these typical 
fact situations the courts have seized upon certain salient consider- 
ations in each category and applying to them the general principle, 
have through the operation of the doctrine of stare decisis, made a 
rule more specific and concrete than the broad and variable general 
principle. It is undesirable and impossible, however, to attempt to 
thus classify all possible injuries and the general rule remains, un- 
certain though it be in application, as a necessary means of deal- 
ing with such cases. A clear place for its operation is in the case 
of workers in the woods during the hunting season accidentally shot 
by hunters.1®8 In the case of a garage employee accidentally shot by 
his employer, when the latter became panic stricken and fired at a 
stranger whom he feared was endeavoring to rob the place, recovery 
was granted on the ground that “risk of shootings, holdups, assaults, 
and the like has in recent years become closely associated with the 
garage business.”!94 On the other hand, if the accidental shooting 





199 Cennell v. Oscar Daniels Co., 203 Mich. 73, 168 N. W. 1009 (1918). In Newark 
Hair etc. Co. v. Feldman, 89 N. J. L. 504, 99 Atl. 602 (1916), recovery was permitted for the 
death of an employee of a tenant on the upper floor of a building trapped by fire arising on one 
of the lower floors. The court emphasized the fact that the presence of only a single stairway 
and the proximity of the fire escapes to an elevator shaft up which the flames roared, were con- 
stant dangers to workers on the upper floors. 

In Storm v. Industrial Acc. Comm., 191 Cal. 4, 214 Pac. 874 (1923), compensation was 
denied a painter who lost his eyesight due to the explosion of dynamite caps which had in 
some way been left on the premises he was painting a few hours before the explosion occurred. 
Because of this chance and temporary presence of the dangerous instruments the court refused 
to consider them h ds of the premi 

130. L. Shafter Co. v. Industrial Acc. Comm., 175 Cal. 522, 166 Pac. 24 (1917); 
Arnested v. McNicholas, 223 Mich. 488, 194 N. W. 514 (1923). Contra: Whitley v. North 
Carolina State Highway Comm., 201 N. C. 539, 160 S. E. 827 (1931). 

1% Genl. Acc. etc. Co. v. Industrial Acc. Comm., 186 Cal. 653, 200 Pac. 419 (1921). 
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was not a common and constant hazard to persons in the locality, but 
was uncommon, and purely fortuitous recovery will probably be de- 
nied. A camper in a berry camp was killed apparently by the chance 
shot of some fellow camper shooting at a target. Compensation to 
his dependents was denied. “The accident was of such a nature that 
it could not be deemed to have been contemplated by a reasonable 
person as incidental to the employment.”!®5 Alabama has however 
gone far in permitting recovery in cases of accidental shootings, al- 
lowing compensation for the death of a checker for a lumber com- 
pany, killed by the accidental discharge of a revolver by a sailor on 
board a vessel tied up at the wharf where the deceased was work- 
ing,!®° and for the death of a truckman on the streets killed by a 
bullet from the rifle of a small boy shooting at sparrows a block 
away.!®7 The court stresses the fact that if the employment of the 
deceased worker had not brought him to the place of the accident he 
would have been unscathed. Alabama was one of the last states to 
adopt a compensation statute. Its courts were not therefore burd- 
ened with precedents of early cases decided at a time when the at- 
titude of the judiciary was not as friendly to the compensation act as 
it is now. In the instant cases, however, there is not much in the 
court’s reasoning to support a recovery beyond the dictate that 
the compensation act should receive a broad and liberal construction. 


Injuries Due to Natural Forces 
Z 


The death or injury of an employee working upon or near 
an elevated structure from lightning arises out of the employ- 
ment. By the weight of authority the death or injury of an 
employee in the open who seeks refuge in a place where light- 
ning is apt to strike also arises out of the employment. 


In order that an injury from the forces of nature—the so-called 
acts of God—arise out of the employment, the conditions of the 
employment must be such as to create a risk of injury greater than 





8 Coco v. Wilbur, 104 N. J. L. 275, 140 Atl. 790 (1928). 

See also Jn re Harbroe, 223 Mass. 139, 111 N. E. 709 (1916), denying compensation for the 
death of a watchman shot by a policeman who mistook the deceased for a fugitive from justice; 
and Sure Pure Ice Co. v. Industrial Comm., 320 Ill. 332, 150 N. E. 909 (1926), to like effect, 
where a night worker at an ice plant out on the street for a few minutes relaxation was shot and 
killed by a policeman when he failed to stop on command. 

1% Fx parte Rosengrant, 213 Ala. 202, 104 So. 409 (1925). 
37 Boris Construction Co. v. Haywood, 214 Ala. 162, 106 So. 799 (1925). 
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in the case of those not subject to those conditions. As previously 
pointed out,!®8 this criterion is too general to be of practical applica- 
tion and it is advisable therefore to determine what are those con- 
ditions, the presence of which will create the special hazard. The 
case of the worker on or near an elevated place who is struck by 
lightning seems clear if it be a scientific fact that lightning is partic- 
ularly apt to strike such places.19®° The Texas Court? affirmed an 
award in favor of a laborer struck by lightning while working with 
a steel shovel in digging up a pipe line eighteen inches below the 
surface of the ground. The finding of a special hazard was based 
on the testimony of a witness whose claim to expertness was his 
occupation as an electrical worker on automobiles and a correspond- 
ence course on “automotive electricity.” The Montana court?® in 
an opinion containing a scientific discussion of the nature and hazards 
of lightning denied recovery in a similar case. If there is nothing 
about the employment to expose to special risks from lightning com- 
pensation is of course denied.?°? However, the liberal tendency of 
the courts is shown in those decisions which allow recovery in the 
case of workers in the open who seek shelter in storms and are there 
struck by lightning.2°* To seek such shelter does not remove the 
employee from the course of his employment, but to treat the risk of 
lightning stroke as a hazard of the employment makes the mere fact 
of being in the open in a storm a special risk of a particular employ- 
ment, even though all persons out of doors are subject to the same 
risk. 





~ 


AA 


If an employee is killed or injured by the fall in wind or 
earthquake of trees, buildings, or other structures in prox- 





18 See supra, (1933) 8 Wis. L. Rev. 141. 

19 Andrew v. Farlsworth Industrial Society, [1904] 2 K. B. 32. 

2 U.S. F. & G. Co. v. Rochester, 281 S. W. 306 (Tex. Civ. App., 1926), af’d 115 Tex. 
404, 283 S. W. 135 (1926). 

201 Wiggins v. Industrial Acc. Bd., 54 Mont. 335, 170 Pac. 9 (1918). 

203 Hoenig v. Industrial Comm., 159 Wis. 646, 150 N. W. 996 (1915); Griffith v. Cole, 
183 Iowa 415, 165 N. W. 577 (1917); Dunnigan v. Clinton Falls Nursery Co., 155 Minn. 286, 
193 N. W. 466 (1923); Lechfelt v. Jorgenson, 179 Minn. 321, 229 N. W. 138 (1930). 

203 Newman v. Industrial Comm., 203 Wis. 358, 234 N. W. 495 (1931); Nebraska Seed 
Co. v. Industrial Comm., 206 Wis. 199, 239 N. W. 432 (1931); State ex rel. People’s Coal & 
Ice Co. v. District Court, 129 Minn. 502, 153 N. W. 119 (1915); Madura v. New York City, 
238 N. Y. 214, 144 N. E. 505 (1924); Consolidated Pipe Line Co. v. Mahon, 152 Okla. 79, 3 
Pac. (2d) 844 (1931). Comtra: Klawinski v. Lake Shore etc. Ry., 185 Mich. 643, 152 N. W. 
213 (1915); Thier v. Widdifield, 210 Mich. 355, 178 N. W. 16 (1920); Deckard v. Trustees 
of Indiana University, 172 N. E. 547 (Ind. App. 1930). 
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imity to his place of employment the accident arises out of the 
employment, only if, because of their location or construction, 
such trees or erections are specially exposed to the force of 
such natural forces, or if in the case of such fall the danger to 
the employee is enhanced beyond that in the fall of the normal 
structure. 


In Scott County School Board v. Carter,2°* a school teacher 
in a small school was killed by the fall of the school in a high wind. 
Recovery for her death was granted on the ground that the exposed 
position of the building on an eminence particularly exposed it to 
the force of the storm. So also if the building is defectively con- 
structed so as not to withstand an ordinary storm or earthquake re- 
covery must be attributed in part to the conditions of employment.?5 
Each case must therefore depend on its own facts.2°* If the storm is 
of such severity that buildings generally are wrecked by it then no 
recovery will be granted to those injured in the fall of a particular 
plant.2°7 In spite of the generality of the disaster, however, recovery 
is permitted if there is something about the employee’s place of work 
that increases the hazard in the case of a fall of the building. On 
this ground compensation has been granted for the death of an en- 
gineer in an artificial ice plant from ammonia fumes and steam re- 
leased when the building fell in a storm.?®8 


BB 


Death or injury from heat prostration or freezing arises 
out of the employment, if the place or nature of the work is 
such as to accentuate the danger from the normal heat or cold 
of the day. 





24156 Va. 815, 159 S. E. 115 (1931). See also Merrill v. Penasco Lumber Co., 27 N. 
M. 632, 204 Pac. 72 (1922), lumber jack in forest injured by fall of tree in high wind; locality 
particularly susceptible to violent storms. 

2° London Guaranty etc. Co. v. Industrial Comm., 202 Cal. 239, 259 Pac. 1096 (1927). 

26 See the words of the court in Myers v. La. Ry. & Nav. Co., 140 La. 937, 74 So. 256 
(1917). 

2°T Gale v. Krug Park Amusement Co., 114 Neb. 432, 208 N. W. 739 (1926); Stone v. 
Blackmer, etc. Co., 224 Mo. App. 319, 27 S. W. (2d) 459 (1930); M. & O. Ry. v. Industrial 
Comm., 28 F. (2d) 228 (E. D. Ill. 1928). 

208 Central Ill. Co. v. Industrial Comm., 291 Ill. 256, 126 N. E. 144 (1920). See also 
Enterprise Dairy Co. v. Industrial Comm., 202 Cal. 247, 259 Pac. 1099 (1927); Industrial 
Comm. v. Hampton, 123 Ohio St. 500, 176 N. E. 74 (1931). 

In Carey v. Industrial Comm., 181 Wis. 253, 194 N. W. 339 (1923), recovery was de- 
nied for the death of a teamster when the stable in which he had taken his horses in a storm 
blew down. The case seems contrary to the results later in Wisconsin in the cases of death 
by lightning. See supra note 203. 
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An employee in a one story corrugated metal mattress factory en- 
gaged up near the roof in oiling machinery was obviously subjected 
to a greater hazard from heat prostation than the normal individual.?° 

All cases are not so obvious as this. In making an award the 
courts have emphasized the fact that the place of the employee’s labors 
was moist,?1° or shut off from circulating air?44_ The nature of the 
work may also contribute to sun stroke. Thus an employee engaged 
in strenuous physical labor has been held more exposed to the danger 
of heat prostration than the norma! individual.?42 The nature of the 
work may also add to the risk of freezing. A laborer in the woods 
who in sub-zero weather had become hot and sweaty from his work, 
and then had to walk one mile back to camp in that condition was 
exposed to special danger from freezing.?4* Both in the case of heat 
and cold injuries, an important consideration is the opportunity or 
lack of opportunity to seek refuge from the force of the weather. 
Drivers on long trips with no chance for shelter have recovered for 
injuries sustained both from heat and from cold.?!* On the other 
hand a worker in a coal yard was denied recovery for a frozen hand 
when it appeared that he had unlined gloves and did not take advant- 
age of the opportunity to warm himself in a shanty in the yard. Five 
other men working with him suffered no injury.215 If, of course, 
there is nothing about the employee’s work to add to the normal risk 
of injury from heat or cold he can not recover.?!¢ 





20° Young v. Western Furniture Co., 101 Neb. 696, 164 N. W. 712 (1917). See also Walsh 
v. River Spinning Co., 41 R. I. 490, 103 Atl. 1025 (1918), fireman in boiler room; Joliet v. 
Industrial Comm., 291 Ill. 555, 126 N. E. 618 (1920), temperature in place of work noticeably 
warmer than outside. 

210 Minnesota ex rel Rai v. District Court, 138 Minn. 250, 164 N. W. 916 (1917). 

211 McCarthy’s Case, 232 Mass. 557, 123 N. E. 87 (1919); Shelby Oil Co. v. Industrial 
Comm., 91 Okla. 194, 216 Pac. 933 (1923). 

72 Cunningham v. Donovan, 93 Conn. 313, 105 Atl. 622 (1919). In Lewis v. Industrial 
Comm., 178 Wis. 449, 190 N. W. 101 (1922), the Wisconsin court minimizes the factor of 
physical labor, saying ‘“‘physical labor is not a hazard peculiar to a coal heaver. It is common 
to almost all kinds of labor. Mental exhaustion is also conducive to sunstroke, indeed all 
forms of exhaustion tend to render a sunstroke more probable.’”” The writer’s answer to this 
would be that the employment which created the exhaustion should then be held for the results 
arising from it. The court, however, affirmed a denial of compensation by the Commission. 

213 Ellingson Lumber Co. v. Industrial Comm., 168 Wis. 227, 169 N. W. 568 (1918). 

214 Townsend v. Taggart, 81 Ind. App. 610, 144 N. E. 356 (1924); Larke v. John Hancock 
Mutual Life Ins. Co., 90 Conn. 303, 97 Atl. 320 (1916). See also McCarthy’s Case, supra 
note 211; Minnesota ex rel V. & R. Lumber Co. v. District Court, 138 Minn. 131, 164 N. W. 
585 (1917). 

215 Consumers Co. v. Industrial Comm., 324 Ill. 152, 154 N. E. 423 (1926). Cf. State 
ex rel Nelson v. District Court, 138 Minn. 260, 164 N. W. 917 (1917), allowing recovery to an 
apartment house janitor who froze his foot while shoveling walks. 

216 Lewis v. Industrial Comm., 178 Wis. 449, 190 N. W. 101 (1922); Dougherty’s Case, 
238 Mass. 456, 131 N. W. 167 (1921). 
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CoNCLUSION 


In this study the writer has attempted to classify and rationalize 
the hundreds of cases interpreting that important clause in the work- 
men’s compensation statutes, “arising out of and in the course of the 
employment.” Where a vast amount of business must be handled by 
administrative agencies it is important that rules as definite as pos- 
sible be provided for their guidance, and that the personal discretion- 
ary element be reduced to the minimum. It was in the hope of aiding 
in this purpose that the present study was undertaken. It must be 
confessed, however, that the results are not wholly satisfactory. 
Groups of cases can be segreated and tabulated where a fairly uni- 
form course of judicial decisions has taken hold of general concepts 
and made out of them definite rules. But unfortunately there are al- 
ways arising cases not containable in any of these general groups. It 
would seem desirable to provide for such cases some general princi- 
ple, but the formulation of such principle seems impossible. We 
aim at the ideal of a government of laws and not of men,” but in 
many, many situations the human mind is unable to formulate 
a rule to fit the exigencies of the occasion. Commissions, courts, and 
legal writers have only an intuition as to what should be done, which, 
they are unable to rationalize by the written word. 

This much may be said. The compensation acts are constantly 
being given a more liberal interpretation. There is not much doubt 
but what the trend is towards an absolute liability on the part of the 
employer if it only appear that the employee at the time of the in- 
jury was in the course of his employment. The street hazard and 
lightning cases already have gone a long way to this end. Whether or 
not it would be constitutional under the Fourteenth Amendment 
definitely to provide for such liability,?17 it is probable that only by 
so doing can any definite logical and universal rule be provided for 
determining employer’s liability. 


In Peters v. California Bldg. & Loan Ass’n., 116 Cal. App. 143, 2 P. (2d) 439 (1931), 
an insurance salesman met his death from the excessive heat of Death Valley. He was not 
acclimated, and the court ded comp tion on the ground that he suffered a greater risk 
than did the public generally in that locality. 

Wisconsin has treated the question whether there is a greater hazard from natural causes 
in the claimant’s occupation than in the case of the general public, as one of the fact to be 
determined by the Commission. Since the Commission does not publish its decisions and until 
recently has not attempted to keep any subject index of them, there is danger of much vacillation 
and uncertainty in the application of the general principle. See Lewis v. Industrial Comm., 
supra, in which Doerfler, J., dissenting, took the view that the question should be one of law 
for the court. 

The cases of injuries and deaths due to the elements are collected in the following series 
of notes: 13 A. L. R. 974 (1921); 16 A. L. R. 1038 (1922); 25 A. L. R. 146 (1923); 40 
A. L. R. 400 (1926); 46 A. L. R. 1218 (1927); 53 A. L. R. 1084 (1928). 

™17 See Cudahy Packing Co. v. Parramore, 263 U. S. 418, 44 Sup. Ct. 153 (1923), supra 
note 3. 
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STATUTE LAW 


CoRPORATIONS—LIMITATIONS UPON DivipeNpDS—A COMPARISON OF THE WIS- 
CONSIN STATUTE WITH STATUTES OF OTHER STATES. The English Companies Act 
declares that dividends must not be paid out of capital. The rule as to such 
payments is that they may be made even though a capital deficit exists because of 
a shrinkage in fixed asset value, past operating losses, or wasting assets. Pay- 
ments under such situations are not held under the “Lee” series of cases to be 
within the act.1 In America, there has been a tendency to restrict dividends more 
greatly in order to preserve among the corporate assets some equivalent for the 
original contribution. There are among our jurisdictions three general limitations 
upon dividend payments, which appear either singly or in various combinations.” 
The first: No dividends may be paid while the corporation is insolvent or which 
will render it insolvent. Such is the only limitation by the statutes of Kansas, 
Maryland, Massachusetts, Missouri, and New Hampshire. A question is here 
raised as to the meaning of insolvency. U. S. Smelting Co. v. Hofkin* and Parsons 
v. Rinard Grain Co.5 appear to be the only cases decided under such a limitation. 
The second: No dividend will be paid if the net worth of the remaining assets 
will be less than a specified sum. This seems to make the payment of dividends 
contingent upon the existence of a surplus over and above the sum of the corpor- 
ate debts plus the value of the outstanding stock. The statutes which incorporate 
such a provision usually state that payments must be made out of surplus, or that 
the dividend payment must not impair capital. The New York statute is typical 
of the net assets provisions. Such a restriction occurs as the sole limitation under 
the statutes of Idaho, New York, Ohio, Vermont, Virginia, and the Uniform 
Business Corporations Act. The third: No dividend shall be paid except from 
profit. This includes those statutes limiting the payments to profits of earnings and 
is found as the sole limitation in the statutes of Alabama, Georgia, Indiana, Lousi- 
ana, Minnesota, Nebraska, Texas, and Utah.? Such a rule would appear to make the 
payment of dividends contingent upon the receipt of earned profits or income 
irrespective of the question of whether the total value of the assets is in excess of 
liabilities plus capital stock. These limitations, as indicated, seldom appear as the 





1Lee v. Neuchatel Asphalte Co., 4 Ch.D. 827 (1877); Dent v. London Tramways, 16 
Ch, D. 344 (1880); Bolton v. Natal Land Co., (1892) 2 Ch. 124; Verner v. General and Com- 
mercial Investment Trust, (1894) 2 Ch. 239. Some doubt arises from Bond v. Barrow 
Haematite Co., (1902) 1 Ch. 353 as to whether the English rule actually goes to these extremes. 

2 Weiner, Theory of Anglo-American Dividend Law (1929) 29 Cor. L. Rev. 461. As 
Weiner says, the courts make very little distinction between limitations two and three. 

3 The statutes of these states are: Kan. Rev. Stat. ANN. (1923) c. 17, §308; Mb. 
Ann. Cope (Bagby, 1924) c. 23, §38; Mass. Gen. Laws (1932) c. 156, §37; Mo. Rev. 
Stat. (1929) §4569; N. H. Pus. Laws (1926) c. 225, §79. 

*261 Fed. 546 (D. C. Pa. 1919). 

"186 Iowa. 1017, 173 N. W. 276 (1919). 

The statutes of these states are: Idaho Laws 1929, c. 262, §20; Onto Gen. Cong 
(Page, 1931) §8623-38; Vr. Gen. Laws (1917) §4939; Va. Cope ANN. (1930) §3840. 

™The statutes of these states are: Ata. ANN. Cope (Michie, 1928) §8368; Ga. 
Ann. Cope (Michie, 1926) §2225 (a); Inp. Ann. Stat. (Burns, Supp. 1929) §4823; La. Rev. 
Stat. ANN. (Marr, Supp. 1926) c. 267, §17; Mrnn. Stat. (Mason, 1927) c. 58, $7489; Nes. 
Comp. Stat. (1929) §24-218; Tex. Comp. Strat. (Vernon, 1928) §1347; Utan Comp. Laws 
(1917) §897. 
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lone restrictions, but are present in the statutes in divers combinations. The 
statutes of Colorado, Iowa, Kentucky, Illinois, Mississippi, and Wyoming® com- 
bine the insolvency and the impairment of capital limitations. The statutes of 
Arkansas, Delaware, Florida, Maine, Michigan, Montana, Nevada, New Jersey, 
New Mexico, North Carolina, North Dakota, Oklahoma, Pennsylvania, Rhode 
Island, South Carolina, South Dakota, Tennessee, Washington, and Wisconsin® 
combine the profits limitation with the impairment of capital restriction. The 
statutes of Connecticut, Oregon, and West Virginia’! combine the profits, im- 
pairment of capital, and the insolvency restrictions. It is interesting te note that 
where more than one limitation is found in a statute, they are interpreted, when- 
ever the sentence structure permits, as alternatives. The New Jersey statute read- 
ing “ ... shall not make dividends except from the surplus, or from the net 
profits . . .” was construed by Goodnow v. American Writing Paper Co.12 to 
mean that a mere absence of available surplus, even if established, would not 
make the dividend illegal, since the dividend would be legal under the profits al- 
ternative, if profits there be.13 The statutes of Delaware, Arkansas, Florida, 
Michigan, and Tennessee are similar enough to the New Jersey statute, and with- 
out other qualification, to take on the same construction. 

Attention must be called to the California statute.14 Cash dividends there may 
be paid despite impairment of stated capital, if earned during the next preceding 
accounting period. This appears to be approaching the English rule. However, 
an added restriction is found in the same section, declaring that no dividend is pay- 
able when past losses have reduced the net assets to less than the amount of the 
capital preference of the outstanding preferred shares. A similar construction is 
given to the Delaware statute in view of the “alternative” created by its interpre- 
tation. 

An examination of these statutory limitations produces a number of special 
problems. The first: The matter of a corporation buying up its own capital 
stock. The recent Wisconsin case of Federal Mortgage Co. v. Simes5 confirmed an 
impressive line of authority to the effect that a solvent corporation may purchase 





*The statutes of these states are: Miss. ANN. Cope (1930) §4149; Coro. ANN. Start. 
(Courtright, 1930) §1009; Int. Ann. Stat. (Smith-Hurd, 1930) c. 32, §23; Iowa Cope 
(1931) §8378; Ky. Rev. Strat. (Carroll, 1930) §548; Wyo. Rev. Star. (1931) §28-13. 

* The statutes of these states are: Ark. ANN. Stat. (Castle, Supp. 1931) §170ly; Del. 
Laws 1929, §1948-34; Fra. Gen. Laws. (Skillman, 1927) §6549; Me. Rev. Stat. (1930) c. 
56, §37; Mich. Acts 1931, no. 327, §22; Mont. Rev. Cones (Choate, 1921) §5939; Nev. 
Comp. Laws (Hillyer, 1929) §1674; N. J. Laws 1930, c. 43, §30; N. M. ANN. Srat. (1929) 
§32-125; N. C. Cope Ann. (Michie, 1927) §$22-1179; N. D. Laws 1931, c. 114, §1; Oxta. 
Ann. Stat. (Burns, 1921) $5336; Pa. Stat. (West, 1920) §5786; R. I. Gen. Laws (1923) 
$3506; S. C. Cope or Laws (1932) §1353; S. D. Comp. Laws (1929) §8789; Tenn. ANN. 
Cope (Williams, Shannon, Harsh, 1932) §3787; Was. Comp. Stat. (Remington, Supp. 1927) 
$3823; Wis. Srar. (1931) §182.19. 

2%” A number of these states have a pure profits restriction, but couple it with a restriction 
against the payment of capital to stockholders. 

4 The statutes of these states are: Conn. Gen. Stat. (1930) §3386; Ore. ANN. Cope 
(1930) §25-219; W. Va. Cope (1931) c. 1, §70. 

272 N. J. Eq. 645, 66 Atl. 607, affd., 73 N. J. Eq. 692, 69 Atl. 104 (1909). 

%3In (1929) 29 Cor. L. Rev. 461, 477, Weiner gives a similar construction to the Dela- 
ware statute. 

Cat. Crv. Cope (Deering, 1931) $346. 
15245 N. W. 171 (1932). 
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its own stock.16 The test of solvency applied was an excess of assets over lia- 
bilities, capital stock not to be considered as a liability. The Wisconsin rule is more 
liberal than that of the majority,!7 which permits a corporation to purchase its 
own stock only out of surplus, that is, out of the difference between assets and 
liabilities, capital stock being a liability item. The majority view is predicated 
upon the theory that the capital of a corporation is to be kept intact for the 
benefit of creditors and stockholders.18 

The second: The question of whether a paid-in surplus is available for div- 
dends. There are several ways in which a paid-in surplus may be created, but 
we are concerned only with the one in which a surplus is the result of the credit- 
ing of only a part of the proceeds of the stock sale to the capital account. The 
chief reasons for eliminating such a dividend practice are that the payments create 
a false impression as to the stock’s worth, that hardship may result where there is 
more than one class of stock, and that under some theories of capital such a dis- 
bursement would be a division of the capital. Stock dividends and a non-par stock 
complicate the problem.19 Statutory regulation has not generally restricted the 
use of paid-in surplus for dividends.2° 

The third: The question of the treatment of wasting assets. A corporation 
whose business consists substantially in the exploitation of wasting assets may 
pay dividends without making deductions for the depletion of such assets.21 This 
rule would probably apply in most jurisdictions, although only the statutes of 
Arkansas, Delaware, Idaho, Indiana, Michigan, Ohio, and the Uniform Business 
Corporations Act definitely make provision therefor. The Delaware provision 
was adopted in 1927 apparently as a result of the startling decision in Wittenberg 
v. Federal Mining & Smelting Co.22 which held that in such businesses deductions 
must be made for depletion. 

The fourth: A “depression problem” created by statutes such as the New 
York statute and the Wisconsin statute, relative to the limitations that an un- 
realized decrement may have on the present or possible future payments of divi- 
dends by corporations whose fixed assets have declined in value. The New York 
statute reads “. . . nor shall any corporation declare or pay any dividend un- 
less the value of the assets remaining after the payment of the dividends shall be 
at least equal to the aggregate amount of the debts and liabilities, including 





16 Shoemaker v. Washburn Lumber Co., 97 Wis. 585, 73 N. W. 333 (1897); Marvin v. 
Anderson, 11 Wis. 387,87 N. W. 226 (1901); Pabst v. Goodrich, 133 Wis. 43, 113 N. W. 398 
(1907); Gilchrist v. Highfield, 140 Wis. 476, 123 N. W. 102 (1909); Rassmussen v. Schweiger, 
194 Wis. 362, 216 N. W. 581 (1927). 

17 Cross v. Beguelin, 252 N. Y. 262, 169 N. E. 378 (1929); Note (1930) 43 Harv. L. Rev. 
830; Note (1929) 29 Cor. L. Rev. 1152; BALLANTINE, MANUAL oF CoRPORATION LAW AND 
Practice (1930) §66. 

18 The Wisconsin Law probably found its genesis in a case where no creditor’s rights were 
involved. 

Note (1931) 31 Cor. L. Rev. 844; Berle, Corporate Devices for Diluting Stock Par- 
ticipation (1931) 31 Cor. L. Rev. 1239, 1246-1254. 

2 The Ohio and Idaho statutes and the Uniform Business Corporations Act require notice 
to be given when the dividend is out of the paid-in surplus. The Indiana and New York stattes 
permit such payments without restriction. 

24 Mellon v. Miss. Wire and Glass Co., 77 N. J. Eq. 498, 78 Atl. 710 (1910); Van Vleet v. 
Evangeline Oil Co., 139 La. 406, 56 So. 343 (1911); People ex rel United Verde Copper Co. v. 
Roberts, 156 N. Y. 585, 51 N. E. 293 (1898). 

2215 Del. Ch. 147, 133 Atl. 48 (1926). 
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capital or capital stock as the case may be... .” Authorities have urged that a 
dividend here from an unrealized increase in value might be possible.22 The Ohio 
and Idaho statutes and the Uniform Business Corporations Act, whose phraseology 
is otherwise like that of the New York provision, stipulate expressly against div- 
idends from an unrealized appreciation. The Wisconsin act is clear in its declar- 
ation that dividends may be paid from unrealized appreciation. The statute reads 
“But any corporation may declare a dividend to the extent of . . . said increase in 
the value of its property.”24 

There are three concepts of capital that are important in dividend law. The 
first: The “capital value” concept—meaning the net worth of the enterprise and 
considering all changing values. The second: The “capital goods” concept. The 
distinguishing feature of this view is that both the increment or appreciation and 
the decrement of all fixed assets are disregarded. The third: The “accountant’s” 
concept. The distinguishing feature of this is that changes in the value of the 
fixed assets must generally be realized before they can be recognized. This third 
view controls the law. By concepts two and three, no determination of the 
change in asset value need be made; and it is not required that profits or losses 
accrue on the basis of current values, although in accounting practice, the sur- 
plus and the profits of a corporation are computed by carrying forward fictitious 
capital values. Would it not seem that New York and Wisconsin have cast off 
the “accountant’s” concept of capital, which required fixed assets to be carried at 
original cost despite extrinsic increases or decreases in replacement cost, in favor 
of the “capital value” concept, which would compel a valuation of the assets 
at the time of the declaration of dividends to determine whether profits existed 
or capital had been diminished? Under the New York law, and more definitely 
under the Wisconsin law, a decline in values may turn out to be a vital feature 
in the legality of dividend payments. Apparently this is the view of the Wis- 
consin Public Service Commission.25 In this connection it should be of interest to 
compare the rule for the valuation of bank assets, and the legal effects thereof, 
as applied in the Wisconsin case of Schroeder v. State.26 

In the “accountant’s” view, it is usually accepted that all past operating 
losses must be amortized before dividends be paid. As was seen, California has 
repudiated this view. Depreciation charges—not decrement—must be met. When 
intangibles, such as good will, have declined in value, no dividend may be paid.27 
There is no clear rule as to whether a surplus arising from an appreciation of 
intangibles would be allowed for dividends, but probably, according to the “ac- 
countant’s” theory, it would not. Unrealized appreciation in the value of securities 
held by the corporation would not be available for dividends;?® intrinsic value 
decreases, but not market decreases, would tend to restrict payments. The account- 





3 Weiner and Bonbright, Theory of Amglo-American Dividend Law (1930) 30 Cor. L 
Rev. 330. 

* Wis. Stat. (1931) §182.19 (2). 

73 Re Commonwealth Telephone Co., P. U. R. 1932D. 299 (Wis.). 

36244 N. W. 599 (1932). The case holds that a bank is insolvent within the rule forbidding 
acceptance of deposits with knowledge of insolvency, when the cash value of the bank’s assets, 
realizable within a reasonable time in case of liquidation by the proprietors as ordinarly prudent 
persons would close up the business, does not equal liabilities, exclusive of stock liabilities. 
2™ Davenport v. Lines, 72 Conn. 118, 44 Atl. 17 (1889). 

38 Jennery v. Olmstead, 105 N. Y. 654, 13 N. E. 926 (1887). 











we 











ret 


f 
i 









STATUTE LAW 265 


ant will write down current assets (inventory),2® thereby taking an unrealized 
loss, and he will occasionally write them up.39 Receivables should be written down 
to the extent of bad debts, plus a percentage indicated by experience to be non- 
collectible. In regard to the fixed assets, the most mooted problem arises. If 
we are to follow the “accountant’s” theory of capital, we must conclude that 
an unrealized appreciation of these assets does not create a fund for dividends,3* 
and conversely, that a decline in fixed asset value does not operate to limit the 
payment of dividends; for the accountant permits a fixed asset to remain on the 
books at original cost, despite a fall in replacement cost. Jennery v. Olmstead32 
implies that if there is a total destruction or a permanent decrement, it must be 
made up before dividends can be paid, even under the “accountant’s” theory. 
There remains the problem of more or less temporary changes in price levels. The 
statutes of Arkansas, Delaware, Idaho, Indiana, Michigan, and the Uniform Busi- 
ness Corporations Act provide specifically that unrealized appreciations are not 
dividend funds. 
Joun H. SuHrts. 


CRIMINAL LAW—WaAIVER OF TRIAL BY JuRY.—The questions considered in 
this note are: 1. Suppose the defendant in a criminal action waives his right 
to trial by jury following which the prosecution objects to trial by the court and 
demands a jury trial, must the objection be sustained and the prosecution’s 
request be granted? 2. If the court sees fit, may it of its own volition declare, 
despite the accused’s for waiver, that the trial shall be by jury and not by 
the court? To answer these questions it is necessary to have in mind the back- 
ground and history of the privilege of waiver of jury in Wisconsin. 

The privilege to waive trial by jury in criminal cases is granted to the accused 
in this state by Wis. Star. (1931) §357.01 which reads: 


Issues of fact joined upon any complaint, indictment, or information may be tried 
by the court without a jury or by a jury of less than twelve men whenever the accused 
in writing or by statement in open court, entered in the minutes, consents thereto. When 
there is no such consent such issue shall be tried by a jury drawn and returned in the 
manner prescribed by law for the trial of issues of fact in civil causes. 


This statute was evolved from a long fight to give the accused power to waive 
trial by jury. The Wisconsin Constitution provides in art. I, sec. 5 that: 


The right to trial by jury shall remain inviolate; and shall extend to all cases at 
law without regard to the amount in controversy; but a jury trial may be waived by the 
parties in all cases in the manner prescribed by law. 


This section was interpreted as referring only to civil cases because of the use 
of the words “without regard to the amount in controversy.” Furthermore, it was 
argued that the state and defendant are not spoken of as “parties” in criminal 
suits.1 





2 Cornell v. Sidinger, 237 Pa. 389, 85 Atl. 446 (1912); Branch v. Kaiser, 291 Pa. 543, 
140 Atl. 498 (1928). 

30 Meserve v. Andrews, 106 Mass. 419 (1871). 

™ Kingston v. Home Life Ins. Co., 11 Del. Ch. 258, 101 Atl. 898 (1917); Southern Home 
Builder’s Asso. v. Young, 45 Cal. App. 679, 188 Pac. 586 (1920). 
Supra note 28. 
1State v. Bennett, 57 Wis. 69, 14 N. W. 912 (1883). 
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Art. I, sec. 7 of the Wisconsin Constitution reads: 


In all criminal prosecutions the accused shall enjoy the right . . . to a speedy public 
trial by an impartial jury of the county or district wherein the offense shall have been 
committed. 


In State v. Lockwood,? the Wisconsin Supreme Court held that this sec- 
tion conferred upon the accused a right which could not be waived because it is 
good public policy to keep persons from throwing away their constitutional safe- 
guards. It is submitted that the court erred in its reason. Rules of law must 
have some connection with practical life. There is no practical danger that 
accused persons will become so oblivous of their liberties that they will volun- 
tarily go to prison. Also, what is “public policy” is hard to determine. It 
is usually the personal opinion of the judge. In Jn re Staff,3 the Wisconsin court 
retreated somewhat from the position taken in State v. Lockwood. While 
still purporting to follow the Lockwood case and declaring that because of pub- 
lic policy there could be no waiver of jury in criminal causes, the court said 
that public policy is largely a creation of the legislature and that, therefore, 
after the legislature had spoken and declared a new public policy there could 
be waiver. This theory was reiterated in Jennings v. State.5 Thus there can be 
no question about the constitutionality of Wis. Stat. (1931) §357.01 set out above. 
That statute was passed in 1925. It was an outgrowth of a statute enacted in 
1911° and resulted directly from the decision of the Wisconsin Supreme Court 
in State v. Smith.? In that case the court followed In re Staff? and State v. Lock- 
wood,® saying that although the legislature had declared it good public policy to 
allow a man to be tried by a jury of less than twelve men still it had not de- 
clared it good public policy to allow a man to be tried by no jury at all. The 
following year (1925) the Wisconsin legislature enacted Wis. Stat. (1931) §347.01. 

From this brief review of its background it can easily be seen that the Wis- 
consin statute is, in nature, declaratory of the public policy of the state rather 
than mandatory. Its purpose is to prevent any question being raised con- 
cerning the validity and legality of waiver. The statute being merely declar- 
atory that waiver is not against the public policy of the state, the situation 
as to waiver in Wisconsin is exactly the same as in those states which have always 
allowed waiver without statute and found no public policy difficulties.1° 





243 Wis. 403 (1877). 

363 Wis. 285, 23 N. W. 587 (1885). 

* Supra note 1. 

5134 Wis. 307, 114 N. W. 492, 14 L.R.A. ns. 862 (1908). 

© Wis. Laws, 1911, c. 348; Ws. Stat. (1923) §4687. 

“Issues of fact joined upon any indictment or information may be tried by a jury of less 
than twelve men whenever the accused in writing, or by consent in open court, entered in the 
minutes, waives a trial by a jury of twelve men.” 

7184 Wis. 664, 200 N. W. 638 (1924). 

® Supra note 5. 

* Supra note 1. 

%© Cases which found no public policy difficulties and which, therefore, held waiver of jury 
by accused proper may be classified according to reasoning as follows: 

a. Historically, trial by jury was never compulsory at common law. The defendant was 
allowed a choice of trial by battle or trial “by the country.”” Which it would be was purely 
optional with the accused. 1 Hotpswortu, History oF THE ENGLIsH LAw 326 ff.; 2 PotLtocKk 
AND MAITLAND, History oF THE ENGLIsH LAw (2nd ed.) 650-51. From this situation grew 
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To return to our original questions, the general rule as to the right of the 
prosecutor by his objection to force the accused to submit to jury trial, seems to 
be that the prosecution has such right. In State v. Mead,11 the court said that 
the state is as much entitled to the benefit of the consitutional privileges guarantee- 
ing trial by jury as the accused. Whenever the right is claimed by either party in 
a case like the one before the court, the court is bound to grant it. In the recent 
case of People v. Scornavache,’2 the Supreme Court of Illinois reached a similar 
conclusion. The argument there presented was that the Illinois Constitution 
guaranteed the right to trial by jury not the right to waive trial by jury. The 
fact that accused may consent to waive the right so preserved to him does not 
give him the right to say that the prosecution shall be bound thereby. There is 
dictum in Patton v. U. S. to like effect.13 It is submitted, however, that the view 
taken by these cases is clearly wrong and out of keeping with the history and 
theory of waiver. The constitutional provisions of Illinois,14 Indiana,}5 and the 
United States,16 and Wisconsin17 give the right of trial by jury to the accused. 





the practice of allowing the defendant to choose between trial by judge or by jury. The practice 
was well known in the American colonies before the revolution, as is evidenced by the Massachu- 
setts Body of Liberties of 1641 and the early Maryland cases discussed by Chief Judge C. T. 
Bond in his article in (1925) 11 A.B.A.J. 699. Of course the practice of trial by the court 
Became very rare for some years before the revolution because the people were naturally 
suspicious of the officials who were largely British appointees. Nevertheless by common law 
procedure the accused had a right to waive trial by jury. Cases adopting this view are: Patton v. 
U. S., 281 U. S. 276, 50 Sup. Ct. 253 (1929); People v. Fisher, 340 Ill. 250, 172 N. E. 
722 (1930). 

b. Trial by jury is a privilege solely for the benefit of the accused and was not intended 
as a protection to the prosecution. Being a privilege it can be waived. Courts have tended to 
regard as privileges which may be waived the other constitutional safeguards of the accused 
which are almost always found in the same section with the jury provision. It is reasoned that 
all these guarantees should be placed on the same footing with respect to waiver. There is no 
justification for claiming that the jury trial security should be placed in a separate category. 
State v. Worden, 46 Conn. 349; State v. Woodling, 53 Minn. 142 54 N. W. 1068 (1893); 
Batchelor v. State, 189 Ind. 69, 125 N. E. 773 (1920); State v. Ross, 147 S. D. 188, 197 
N. W. 234 (1924). Patton v. U. S., supra, and People v. Fisher, supra, likewise refer to trial 
by jury as a privilege that can be waived. 

c. By a plea of guilty the accused waives all his constitutonal guarantees. Therefore he 
should be able to waive only one of them. Craig v. State, 49 Ohio St. 415, 30 N. E. 1120 
(1892); Hallinger v. Davis, 146 U. S. 314, 13 Sup. Ct. 105 (1892); State v. Almy, 67 N. H. 
274, 28 Atl. 372 (1892); Howington v. State, 30 Okla. Cr. 243, 235 Pac. 931 (1925). 

There are a number of cases which, although not adopting the public policy argument of 
the Wisconsin court, pricr to adoption of the 1925 statute, reach the same result by saying 
that a jury is an inseparable and integral part of a court of law. Since a judge without a jury 
is not a court of law, and since all criminal cases must be tried by courts of law, a judge without 
a jury has no jurisdiction over criminal cases. Cancemi v. People, 18 N. Y. 128 (1858); State 
v. Hirsh, 91 Vt. 330, 100 Atl. 877 (1917); Comm. v. Rowe, 257 Mass. 172, 153 N. E. 537 
(1926); State v. Talken, 316 Mo. 596, 292 S. W. 32 (1927); Low v. U. S., 169 Fed. 86 (1909). 
The theory was looked upon with approval in the Wisconsin case of State v. Smith, supra note 7, 
but was not made the basis of the opinion. People v. Fisher, supra, and Patton v. U. S., supra, 
definitely repudiate this view. 

This whole matter is very fully dealt with in articles by Oppenheim, Waiver of Trial by 
Jury in Criminal Cases (1927) 25 Micu. L. Rev. 695, and by Perkins, Proposed Jury Changes 
in Criminal Cases (1930), 16 Iowa L. Butt. 20. 

14 Blackf. 309 (Ind. 1837). 

13 347 Ill. 403, 179 N. E. 909; (1932) 45 Harv. L. Rev. 932. 

13281 U. S. 276, 312; 50 Sup. Ct. 253, 263 (1929). 

4 Tit. Const., art. II, sec. 9. 

%Inp. Const., art. I, sec. 13. 

%*U. S. Const., Amendment VI. 

17 Wis. Const., art. I, sec. 7. 
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There is no guarantee of trial by jury to the state. The purpose of the constitu- 
tional provisions for the jury was to protect the individual from the aggressions of 
the state.18 There was no idea of giving the state any right concerning the mat- 
ter at all. The right was exclusively for the accused. If he decides to waive that 
right, it is none of the state’s affair. The state is no worse off than it was before 
the guarantee was made to the accused.19 Furthermore, as pointed out in the 
dissenting opinion of Justice De Young in People v. Scornavache,?° it is well 
settled that the accused may, without the consent of the state, waive his right to 
appear and defend by counsel, to have a speedy trial, to have process to compel 
the attendance of witnesses in his behalf, to meet witnesses face to face.21 All 
these safeguards and rights are enumerated in the same section of the constitu- 
tion as the right to trial by jury. Is there any reason for requiring consent in 
the case of the latter and not in the former? The Wisconsin Constitution is al- 
most verbatim the same as the Illinois Constitution on this matter.22 Secondly, 
since the only reason any prosecuting attorney would object to waiver of trial 
by jury would be to gain some tactical advantage, to allow him to do so would 
be put out of keeping with the spirit back of the guarantee of trial by jury 
which was to protect the accused against the state, not to aid the state in con- 
victing criminals. 

Finally, as is further argued in the dissent to People v. Scornavache, no case 
has ever been found in which the court refused to entertain a plea of guilty be- 
cause the prosecution objected. The theory of the plea of guilty is that the 
accused waives all his rights concerning trial and admits the charges. If the 
accused may waive all his rights without the consent of the prosecution, why can 
he not waive only part of them and retain others without the consent of the 
state?23_ As to whether the court may prevent a waiver by withholding con- 
sent or by objecting, the rule appears to be that the court must consent to 
such waiver, and, if it does not, the defendant is forced to trial by jury.?4 
Ickes v. State is the leading case on this matter.25 This case arose in Ohio which 
has a statute giving the defendant in criminal cases the right to waive trial by 
jury.26 This statute is almost identical to the Wisconsin statute. It was held 
declaratory in nature and effect by the Ohio court.27 Therefore, Ickes v. State 
is directly in point for a Wisconsin decision. The reasoning in that case is that 
it is for the best public interest that defendants be protected from their own 
folly in giving up constitutional safeguards, and that, if the bench thinks 
the accused is uselessly prejudicing himself by waiving a jury, it is for public 
interest that the accused be tried by a jury. It is submitted that this decision is 





18 Oppenheim, Waiver of Trial by Jury in Criminal Cases (1927) 25 Micu. L. Rev., 695, 
702. 

%® Baader v. State, 201 Ala. 76, 77 So. 370 (1917); People v. Martin, 256 Mich. 33, 
239 N. W. 341 (1931). 

2 Supra note 12. 

% Elliott, Waiver of Constitutional Rights in Criminal Cases (1885) 6 Crim. L. Mac. 182. 

22 Wis. Const., art I, sec. 7; Itz. Const., art. II, sec. 9. 

%3 This whole matter is discussed by Jerome Hall, Professor of Law, University of North 
Dakota, in (1932) 18 A.B.A.J. 226. 

% Grand Rapids v. Bateman, 93 Mich. 135, 53 N. W. 6 (1892); Ickes v. State, 63 
Ohio St. 549, 59 N. E. 233 (1900). 

%3 Supra note 23. 

7*OQuto Gen. Cope (Page, 1931) §13442-4. 
" Ickes v. State, supra note 23. 
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likewise wrong. It is difficult to imagine a judge believing that a defendant would 
receive a fairer and less prejudiced trial by a jury than by himself and, therefore, 
directing a trial by jury to give the accused a fairer trial. The only reason any 
judge would take such action would be to avoid responsibility. 

Both questions discussed in this note can be answered only by interpretation 
of Wis. Stat. (1931) §347.01. To do so requires an inquiry into the intent of the 
legislature. Did the legislature intend to give the accused an indefeasible and ab- 
solute right to waive jury trial or to give him merely a right to waive contingent 
upon the acquiescence of the court and prosecution? It is probable that the legisla- 
ture never thought about the matter. As the situation stands now, in order to 
get a definite answer to the questions in issue, some litigant will be forced to spend 
much money in an appeal to the Wisconsin Supreme Court to have that tribunal 
discover the intent of a body that never had any intent. It would seem, then, 
that the best solution of the matter would be to have the legislature declare its 
intent in an amendment to Section 347.01. 

Ernest R. FEm.er. 


Property—Jornt Tenancies. This report is the result of a study of joint 
tenancies, with special attention to several proposed amendments to WIs. 
Srat. (1931) §230.45.1 Before considering the specific problems so presented, how- 
ever, brief reference will be made to the nature and characteristics of the estate in 
joint tenancy.” 

At common law four unities were required for the creation and continuation 
of the estate. These were: (1) unity of interest: the estates must be of the same 
quality and size, i.e., not one in fee and the other for life, or one a third interest 
and the other two-thirds; (2) unity of title: the estates must be created by one 
and the same instrument or act;3 (3) unity of time: the estates must all vest at 
the same time; (4) unity of possession: each tenant must have possession of the 
parcel as well as of the whole. The unities of time and title being strict require- 
ments at common law, it was impossible for A, the owner of an interest in lands 
or personalty, to create a joint tenancy in himself and B by a direct conveyance 
of a half-interest to B. Equally ineffective was a conveyance by A as grantor, to 
A and B as grantees; for A would continue to hold under his original title, by the 
doctrine that a person cannot grant title to himself.4 The technical requirements 
could be satisfied only by a conveyance from A to C, who would then reconvey to 
A and B as joint tenants. 

The creation of a joint tenancy between husband and wife out of the lands 
of one of them was rendered still more complex by the common law rule that 





1Wis. Stat. (1931) §230.44: “‘All grants and devises of lands made to two or more 
persons, except as provided in section 230.45, shall be construed to create estates in common, and 
not in joint tenancy, unless expressly declared to be in joint tenancy.”’ §230.45: ‘Section 230.44 
shall not apply to mortgages, nor to devises or grants made in trust, or made to executors, or to 
husband and wife.’’ 

2As general references, see 2 Br. Comm. *180-187, *193; 33 C. J. 903-909; 2 
THOMPSON ON REAL Property (1924) §§ 1710-1717; 1 TirFFANY, REAL Property (2d ed. 1920) 
§191. 

3 Joint tenancies must be created by “purchase” and not by operation of law, as by descent. 
Brown v. Baraboo, 90 Wis. 151, 62 N. W. 921 (1895). 

4 Breitenback v. Schoen, 183 Wis. 589, 198 N. W. 622 (1924) (personalty); Deslauriers v. 
Senesac, 331 Ill. 437, 163 N. E. 327 (1928) (realty); Wright v. Knapp, 183 Mich. 656, 150 
N. W. 315 (1915) (realty). 
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husband and wife could never convey directly to one another.5 Today, by statute 
most jurisdictions are free from that restriction, but it is by no means certain that 
the other technicalities of the common law have been abandoned. Other courts have 
reached widely variant results,? but in Wisconsin the common law unities must 
still, apparently, be observed.8 

Conservative practice in Wisconsin has followed the common law ritual of a 
conveyance by A to C, who reconveys to A and B as joint tenants. This neces- 
sitates drawing and recording two deeds. The same result could be had by a 
single deed to C with an expressed passive use in A and B; Wis. Srar. (1931) 
§231.059 would execute the use, but probably the laity would have little confidence 
in so artificial a device. Some practitioners have been making the conveyances 
directly from A to A and B on the assumption that a very broad interpretation 
would be given to such remedial statutes as Wis. Stat. (1931) §246.03, enlarging 
the rights of married persons. It is thought that this assumption is somewhat 
hazardous, for Wis. Stat. (1931) §§230.43,1° 230.45, expressly affirm the com- 
mon law nature and properties of joint tenancies between husband and wife, 
“except as modified by these statutes.” And Wis. Star. (1931) §246.03 does not 
purport to do more than remove the disability of the husband and wife, as mar- 
ried persons, to convey land to one another. The incapacity to create a joint 





51 Br. Comm. *443; 30 C. J. 686, 692. 

*Wis. Star. (1931) §246.03: “... Amy conveyance, transfer, or lien executed by 
either husband or wife to or in favor of the other, shall be valid to the same extent as between 
other persons.” 

TSee 62 A. L. R. 514 (1929). The different results may be classified as follows: (1) 
A separate estate is created in the other grantee, on the theory that when the conveyance is 
invalid as to one grantee, his share goes to the others: Hicks v. Sprankle, 149 Tenn. 310, 
257 S. W. 1044 (1924) (estate by entirety intended); Cameron v. Steves, 9 N. B. 141 (1858); 
see Ip re Katzl, 216 N. Y. 83, 94, 110 N. E. 181, 185 (1915). (2) A tenancy in common 
is created between grantor and grantee, despite an apparent intention to create a joint tenancy: 
cases cited in note 4, supra. (3) A joint tenancy is created without the aid of a statute: Colson 
v. Baker, 42 Misc. 407, 87 N. Y. Supp. 238 (1904); with the aid of statutes (quoted in full 
in note 12, infra): Ames v. Chandler, 265 Mass. 428, 164 N. E. 616 (1929); Lawton v. Lawton, 
48 R. I. 134, 136 Atl. 241 (1927). (4) A half interest is created, with a remainder in the 
other half contingent on survivorship: Dutton v. Buckley, 116 Ore. 661, 242 Pac. 626 (1926). 

® Breitenback v. Schoen, supra note 4. That is a case in which a mother attempted to 
create a joint tenancy in shares of stock between herself and son. The opinion gives no indica- 
tion that any other rule would apply to realty, or between husband and wife; but it may be 
arguable that since the disfavor of the law does not apply to the latter case, the court would be 
less strict. 

*Wis. Strat. (1931) §231.05: ‘Passive Trusts Abolished. Every disposition of lands, 
whether by deed or devise, hereafter made, except as otherwise provided in these statutes, shall 
be directly to the person in whom the right to possession and to profits shall be intended to be 
vested and not to any other, to the use of or in trust for such person, and if made to one or 
more persons in trust for, or to the use of another no interest, legal or equitable, shall vest in 
the trustee.’’ §231.04 excepts active trusts, and §231.06, implied trusts. 

This suggestion is on the assumption that the operation of this statute is at least as 
broad as that of the Statute of Uses (27 Hen. VIII, c. 10) (1536), under which a conveyance 
by A to C, to the use of A and B, would create a joint tenancy in A and B. The theory seems 
to be that both A and B hold under a new title derived thru C by operation of the statute. 

1° Wis. Stat. (1931) §230.43: “Estates in respect to the number and connection of their 
owners, are divided into estates in severalty, in joint tenancy and in common; the nature and 
properties of which, respectively, shall continue to be such as are now established by law, 
except so far as the same may be modified by the provisions of these statutes.’”’ §230.45 is 
quoted in full in note 1, supra. 
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tenancy between the grantor and another is one which would exist even though the 
grantor were unmarried.11 
The apparent circuity or uncertainty of the above devices has led to legis- 
lation in several states.12 The following statute has been proposed for Wisconsin: 13 
Any deed hereafter made from husband to wife or wife to husband which creates 
an equal co-ownership between the grantor and the grantee in the grantor’s lands, shall 
be held and construed to create a joint tenancy, unless expressly declared to be a tenancy 
in common. 


Several distinctive features of the statute are to be noted: (1) It applies to 
deeds between husband and wife only, and as to them the presumption favors 
joint tenancy over tenancy in common. This accords with the spirit of Wis. Srart. 
(1931) §§230.44, 230.45, wherein joint tenancies between other persons are not 
encouraged.14 (2) It preserves the common law requirement of unity of interest, 
equal co-ownership, between joint tenants. It is thought that this will accord with 
the intent of the parties; for where a conveyance is made of a less or greater in- 
terest than half, it is doubtful that survivorship is intended in favor of the 
person holding the less interest. (3) It does not apply to personalty. The dif- 
ficulties sought to be corrected seemed acute only where formal conveyances of 
realty were involved. There being no pressing demand to extend the operation of 
the statute farther, it seemed preferable to exclude personalty, at least for the time 
being. (4) It is not retroactive. It is thought that to make it so would violate 
the intentions of many careful conveyancers who in the past assumed (probably 
correctly) that such a deed created a tenancy in common. On the other hand, it 
has been suggested that to make the statute non-retroactive will cast an implication 
of invalidity on direct conveyances made prior to the statute, thereby encouraging 
litigation with respect to them. But the balance of policy seems to favor the non- 
retroactive form. 

THEOopoRE C. BOLLIGER. 





41 Cf. Bassler v. Rewodlinski, 130 Wis. 26, 30, 109 N. W. 1032, 1033 (1906). 

12 Mass. Gen. Laws (1921) c. 184, s. 8: ‘‘Real estate, including any interest therein, 
may be transferred by a person to himself jointly with another person in the same manner in 
which it might be transferred by him to another person.” R. I. Gen. Laws (1923) c. 297, s. 
20: ‘In deeds hereafter made, lands, tenements, and hereditaments, or a thing in action, may be 
conveyed by a person to himself jointly with another person by like means by which it might 
be conveyed by him to another person; and may in like manner be conveyed by a husband to 
his wife and by a wife to her husband, alone or jointly with another person.”’ For cases decided 
under these statutes, see note 8 (3), supra. 

134 bill having the same purpose was introduced by Senator Cashman at the 1931 ses- 
sion of the legislature. The present bill has been drawn by the Committee on Real Property of 
the Wisconsin Bar Association,and approved by the county judges of the state. It has been 
introduced at the 1933 session of the legislature as bill 277A. 

14 See Breitenback v. Schoen, supra note 4, at 591, 198 N. W. at 623. 
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EXTENSION OF THE CONCEPT oF NEGOTIABILITY.—The dependence of modern 
business upon an extensive system of credit transactions has created the need and 
use for many new types of credit instruments in the money market. Stocks, bonds, 
scrip, interim certificates, trust receipts, mortgage papers, conditional sales con- 
tracts, and other mercantile documents have supplemented the conventional bills 
of exchange and promissory notes in the traffic of trade. However, the line of 
demarcation between the old and new instruments has been so distinct that the 
courts have generally refused to depart from the strict logic of negotiability, as de- 
fined by the formal requisites of the common law and the Negotiable Instruments 
Law,! and to confer upon the new paper some or all of the qualities peculiar to 
negotiable instruments. On the other hand, an increasing number of courts and 
writers have begun to question the orthodox concept of negotiability and to de- 
vise doctrines that will permit its extension to these new instruments, in accord- 
ance with the understanding and exigencies of business men. 

The purpose of the present study is to discuss briefly four of these doctrines, 
namely, (1) negotiability by contract, (2) negotiability by estoppel, (3) nego- 
tiability by apparent ownership or agency, and (4) negotiability by custom. Finally, 
it is intended to raise the question as to whether the extension of negotiability 
through the medium of these doctrines is justifiable on principle. 

A negotiable instrument, as we understand the term today,? contains three 
characteristic features: (a) That consideration is presumed; (b) that it can be 
transferred by delivery or by indorsement plus delivery, and the transferee can 
sue on it in his own name; and (c) that the transferee’s title is unaffected by 
equities or defences of his transferor.3 Such an instrument was legally impossible 
in the early days of the law because (a) choses in action were not assignable, (b) 
one party could not represent another in litigation before a tribunal, and (c) there 
could be no transfer of title without a physical delivery of possession. Com- 
paratively little authentic information is available, even at this late date, as to the 
evolutionary development of negotiable instruments, but, as the result of the histori- 
cal studies that have been made,® several theories have been advanced for the basis 
of negotiability. Probably the most commonly accepted one is the custom and usage 
theory,® which proceeds on the pragmatic explanation that negotiable instru- 





2“Tt must be admitted that one of the last strongholds of formalism in our law is still to 
be found in our law of bills and notes.’’ Francis, Do Some of the Major Postulates of the Law 
of Bills and Notes Need Re-Examination? (1928) 14 Corn. L. Q. 41, 44. 

2 For a criticism of the use of the terms, ‘‘negotiable’’ and ‘‘negotiability,” see Ewart, 
Negotiability and Estoppel (1900) 16 L. Q. Rev. 135, 138-143. 

28 HotpswortH, History or ENctisH Law (1926) 113-114. 

*8 id. 115. 

5See, for example, 8 id. 113-117; Jenks, On the Early History of Negotiable Instruments 
(1893) 9 L. Q. Rev. 70; Read, The Origin, Early History, and Later Development of Billa of 
Exchange and Certain Other Negotiable Instruments (1926) 4 Can. B. Rev. 440, 665; and note 
the contrasting accounts. 

* Cockburn, C. J., in Goodwin v. Robarts, L. R. 10 Ex. 347 (1875); Norton, BILts AND 
Notes (1914) 1-10 and note at p. 2; Note (1924) 24 Cor. L. Rev. 757, 760. 
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ments had their origin in mercantile practice, became part of the law merchant, 
and later were adopted into the common law by our courts as being in con- 
formity with trade usages.?7 Another line of authority offers a theory of estoppel 
to explain the emergence of negotiability.8 A third line of authority finds the basis 
of negotiability in “a judicious mixture of principles” taken from contract and 
property law, property principles supplying assignability and contract rules im- 
posing upon the maker or drawer a personal liability direct to the holder because 
of the promise of the former to pay any indorsee or bearer producing the in- 
strument.9 It thus becomes apparent that these theories bear some relationship 
to, or perhaps are the sources of, the doctrines that have been invoked for the ex- 
tension of negotiability. 

The Negotiable Instruments Law provides that “an instrument to be nego- 
tiable must conform” to certain formal requirements.1° It must contain an uncon- 
ditional order or promise; the promise or order must be for the payment of a 
sum of money that is certain; the time of payment must be certain; the instru- 
ment must be payable to order or bearer; and it must not provide for the per- 
formance of any act in addition to the payment of money. The act purports to 
be rigorously explicit, first laying down broad rules, then carefully defining them 
by pointing out which common provisions fall within and which without the 
meaning of the rules. Unless these technical requisites are fulfilled, the courts have 
held, the instrument does not “conform” and is non-negotiable.11 

Some courts have expanded the limits of the act by liberal interpretations of 

the formal requisites,12 but the great majority of courts have refused to extend 
the concept of negotiability to instruments which merely (a) evidence a mutual 
intent or understanding of the parties that the instruments are negotiable or (b) 
are attended by such equitable circumstances that the parties are precluded from 
denying their negotiable qualities, or (and) (c) are created for the expedience of 
commercial dealings. 
1. Negotiability by Contract—A small minority of courts have expounded a doc- 
trine of “negotiability by contract,” holding that the parties to a commercial in- 
strument that does not conform to the formal requisites for negotiable paper may 
impart to it some or all of the incidents of negotiability by an agreement in the 
document to that effect.13 Others have recognized this doctrine by dicta.14 

It is generally agreed that where there is merely an omission of the words 
“to order” or “to bearer” in a writing otherwise negotiable, an indication that 
the parties mutually intended the document to be negotiable will give it that 





‘ According to old pleading forms the declaration was always founded on the custom of 
merchants. Cramlington v. Evans, 2 Vent. 298, 300 (1691). 

* Ewart, supra note 2. ‘The rule is founded purely on principles of law, and not on the 
custom of merchants,” Lickbarrow v. Mason, 2 T. R. 64, 71 (1787). 

*8 Holdsworth, op. cit. supra note 3, 145,167-168. 

# §§1-10. 

4 King Cattle Co. v. Joseph, 158 Minn. 481, 198 N. W. 798, 199 N. W. 437 (1924); 
Manker v. American Sav. Bank & T. Co., 131 Wash. 430, 230 Pac. 406, 42 A. L. R. 1027 (1924). 

“| Ex parte Bledsoe, 180 Ala. 586, 61 So. 813 (1913); McCormick & Co. v. Gem State 
Oil Co., 38 Idaho 470, 222 Pac. 286, 34 L. R. A. 867 (1923); Finley v. Smith, 165 Ky. 445, 
177 S. W. 262 (1915); Farmers’ & Merchants’ Bank v. Davies, 144 La. 532, 80 So. 713 (1919). 

48 Note (1925) 25 Cor. L. Rev. 209, 211. 

% Manhattan Co. v. Morgan, 242 N. Y. 38, 50, 150 N. E. 594 (1926); see language in 
Enoch vy. Brandon, 249 N. Y. 263, 266, 164 N. E. 45 (1928). 
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effect.15 It would seem that there is no magic in these words and that their 
absence becomes immaterial when a clear intention is elsewhere expressed to make 
the intrument negotiable, especially in the light of section 10 of the Negotiable 
Instruments Law.16 

Where there is a more fundamental defect in the instrument, such as time 
uncertainty, the presence of a condition, or of a provision to do some act in ad- 
dition to the payment of money, the problem of giving effect to the understanding 
of the parties is more difficult. In the recent case of Aaron v. Mango1? the Wis- 
consin court in effect applied a doctrine of negotiability by contract, or promissory 
negotiability,18 to a writing which was conditional!® but contained a provision 
spelling out the rights of a holder in due course. The provision stated that “no 
purchaser before maturity of any of said bonds shall, as to the lien which this 
Indenture purports to effect, be affected, unless he have actual knowledge thereof, 
by any equities that might at any time exist between the Mortgagors and the 
Trustees or between the Mortgagors or the Trustees and any previous holder or 
owner of such bond or bonds.” It was held that this provision prevented a de- 
fence of partial failure of consideration as against an innocent purchaser, even 
though the bonds were otherwise non-negotiable, the court saying, “We perceive 
no reason for holding that the provision above recited was not contractual or 
not fully binding upon the defendants. We do not see how its validity or legality 
as a contract can be questioned, nor do we perceive any ground of public policy 
of the state of Illinois which prevents our giving it full force and effect.”2° This 
decision represents as wide a departure from orthodox principles of negotiability 
as any that appears in the American reports.21 

The Utah court has also adopted a doctrine of promissory negotiability. In 
Anglo-California Trust Co. v. Hall?2 it held that in the absence of fraud the maker 
could by contract waive the defences on a non-negotiable instrument, in this 
instance a breach of warranty in a conditional sales contract. No authori- 
ties were cited by the court to sustain its decision. The contract provision 
in controversy stipulated that “in the event the seller shall assign and transfer this 
agreement, ...then the purchaser shall be precluded from in any manner attacking 
the validity of this agreement on the ground of fraud, duress, mistake, want of 
consideration, or upon any other ground, and the moneys payable hereunder by 
the purchaser shall be paid to such assignee or holder without recoupment, set-off, 
or counter-claim of any sort whatsoever.” Other decisions, while either expressly 





8 Essig v. Porter, 63 Ind. App. 318, 112 N. E. 1005 (1916) (‘‘negotiable and payable’’); 
Raymond v. Middleton, 29 Pa. 529 (1858) (‘‘negotiable and payable without defalcation’’); 
(1929) U. or Pa. L. Rev. 258; see Charleston Nat. Bank v. Lemkuhl Co., 97 W. Va. 284, 125 
S. E. 241 (1924). But see Caruth v. Walker, 8 Wis. 852 (1859). 

1*“The instrument need not follow the language of this act, but any terms are suffi- 
cient which clearly indicate an intention to conform to the requirements thereof.” 

17242 N. W. 138 (Wis. 1932). 

%* The court does not use either of these terms, but the result of the decision indicates 
such a doctrine. 

A trust deed provision was incorporated by reference into bonds. 

* Supra note 17, at 141. 

%1 The English courts reached this result at a much earlier period. Jn re Goy and Co.., Ltd. 
2 Ch. 149 (1900), debentures providing that they “would be paid without regard to any equities 
between the company and the original or any intermediate holder thereof.” See also Gorgier v. 
Mieville, 3 B. & C. 45 (1824). 

3261 Utah 227, 211 Pac. 991 (1922). 
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repudiating the doctrine of negotiability by contract23 or merely abstaining from 
an obiter expression on the question,24 have distinguished the Utah case on the 
ground that the defence there was not based on fraud and that it would be con- 
trary to public policy to waive such a defence. 

In the Wisconsin and Utah cases we have discussed the courts did not confer 
upon the non-conforming instruments all the attributes of negotiability, such as 
the presumption of consideration and value and certain procedural advantages, for 
instance. They merely gave effect to the provisions waiving defences and equities 
and thus invested the bona fide purchasers of the paper with the rights of holders 
fn due course.25 The question then arises as to whether all the incidents of a 
negotiable instrument can be bestowed upon a non-conforming document by the 
insertion of a stipulation that “this instrument shall be negotiable,” or a state- 
ment of similar import. 

A declaration of intention to make the instrument negotiable, it has been 
seen,26 will cure a minor defect such as the omission of formal language, “to order” 
or “to bearer.” Furthermore, it is well settled that a declaration of intention upon 
the face of a conforming instrument that it shall mot be negotiable will destroy or 
negative negotiability.27 In the converse case, i.¢., where a non-conforming in- 
strument contains a provision that it shall be negotiable, the courts have refused 
to give the paper the status of a negotiable instrument.28 The reason usually ad- 
vanced is that the Negotiable Instruments Law is too explicit in its formal require- 
ments to permit them to be displaced by the understanding of the parties. How- 
ever, the contrary conclusion, which would transform a non-conforming document 
into a negotiable one, has received some support.29 

The reluctance of the courts to permit the clear agreement of the original 
parties that “this instrument shall be negotiable,” to govern the negotiability of 
the paper seems somewhat harsh.39 Various technical objections have been voiced 
against this type of contractual negotiability,31 but such objections seem to lose 
sight of the true nature of a bargain for the incidents of negotiability. The maker 


™ American Nat. Bank v. Sommerville, 191 Cal. 364, 372, 216 Pac. 376 (1923); see 
Ornbaun v. First Nat. Bank of Cloverdale, 8 P. (2d) 470, 473 (Calif. 1932). 

% Pacific Acceptance Corp. v. Whalen, 43 Idaho 15, 248 Pac. 444 (1926). Contra: Howie 
v. Lewis, 14 Pa. Super. Ct. 232, 240 (1900), holding that a def of fraud could be waived. 

75 Howie v. Lewis, supra note 24. 

% Supra at 273. 

7 Prins v. South Branch Lumber Co., 20 Ill. App. 236 (1886); Bank of Montreal v. 
Clark, 108 Ill. App. 163 (1903); Herrick v. Edwards, 106 Mo. App. 633, 81 S. W. 466 (1904); 
Tanners Nat. Bank v. Lacs, 136 App. Div. 92, 120 N. Y. S. 669 (1909); see Leland v. Par- 
riott, 35 Iowa 454 (1872); cf. Weber v. Rosenheim, 37 Ill. App. 72 (1889). 1 Paton’s Dicest 
§3504; Note (1921) 13 A. L. R. 265. 

%*Enoch v. Brandon, supra note 14; cf. Stadler v. First Nat. Bank, 22 Mont. 190, 56 
Pac. 111 (1898) and Second Nat. Bank v. Basuier, 65 Fed. 58 (C. C. A. 8th, 1894). 

Note (1925) 25 Cor. L. Rev. 209, 212; see Emanuel v. Atwood, 6 Porter (Ala.) 384 
(1838); cf. Mandeville v. Union Bank of Georgetown, 9 Cranch 9 (1815). 

In Gray v. Gardner, 12 Pa. D. & C. 449 (1929) a power to confess judgment was in- 
serted in a promissory note without the restrictive contingency, “if not paid at maturity,” as 
provided by the N. I. L. The instrument also contained a stipulation that “‘this note shall be 
negotiable. Held: that the latter statement supplied the missing restriction and made the note 
negotiable, but that without it the negotiable character of the paper would have been destroyed 
by the confession of judgment provision. See (1929) 78 U. or Pa. L. Rev. 258. 

* Note (1925) 25 Cor. L. Rev. 209, 212. 

*\ Jbid. A broader objection to negotiability, based on principles of policy, is considered 
infra at 280-81. 
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and holders of paper containing a promise for negotiability each make an offer of 
the various rights-duties, powers-liabilities characteristics of negotiability, which is 
accepted by a bona fide purchaser for value. The instrument embodies an original 
and direct promise from the maker to any holder by which the parties assume the 
risks of loss, theft, and subsequent transfer to a holder in due course.82 Every tech- 
nical requirement for a valid contract seems to be present. 

2. Negotiability by Estoppel—Some courts have conferred similar incidents of ne- 
gotiability upon a non-conforming instrument by a doctrine of estoppel, which 
proceeds on the theory that one who has led another to act in reasonable reliance 
on his representations of fact cannot subsequently in litigation between the parties 
deny the truth of those representations.33 

The doctrine is well illustrated by several California cases. In American Nat. 
Bank v. Sommerville34 the court recognized the doctrine by dictum. A conditional 
sales contract was involved which acknowledged receipt for an automobile and pro- 
vided that a good faith transferee of the contract should receive payment of the 
contract price free from any defence of the vendee.25 In an action on the contract 
by an assignee of the vendor, total failure of consideration was held to be a pos- 
sible defence, but the court declared obiter that estoppel in pais might be used to 
preclude the defendant from setting up this defence. It flatly rejected the notion 
that this result might be obtained by “estoppel by contract.”36 By dictum the court 
said, “If, for example, in this case it had appeared that plaintiff, before purchasing 
the contracts of sale, had inquired of defendant Tomlinson whether or not the 
latter had actually received the automobile, saying that it was thinking of purchas- 
ing the contracts, and Tomlinson replied that he had received the machines, and if, 
in reliance upon such representations plaintiff had then purchased the contracts, 
there could be no question, we take it, that Tomlinson would not now be permit- 
ted to rely upon the defence that he had never received the automobile.” Sed 
quaere, was not the acknowledgement in the contact of receipt of the car suffi- 
cient to estop the vendee from setting up this defence? 

In Kelly v. Universal Oil Supply Co.37 the plaintiff made a note, non-nego- 
tiable in form, and gave the payee a letter stating “that I have no off-sets, claims, 
nor defences against said note,” and the purchaser took the instrument in re- 
liance thereon. The plaintiff was held to be estopped from setting up failure of 
consideration as a ground for his suit against the purchaser to cancel the note. Thus, 
the purchaser occupied the position of a holder in due course and took free of 
any equities or defences of the maker.38 

The Wisconsin court, which struck out so boldly with its liberal decision in 
Aaron v. Mango, supra, presented a far different attitude in Malas v. Lounsbury,39 





%3 Cf. statement of Justice Story in Bullard v. Bell, 1 Mason 243 (1817): “The note is 
an original promise by the maker to pay any person who shall become the bearer; it is there- 
fore payable to any person who successively holds the note bona fide, not by virtue of any 
assignment of the promise but by an original, and direct, promise moving from the maker to the 
bearer.” Cf. with Holdworth’s explanation of the basis for negotiability, supra at 273. 

% Note (1924) 33 Yate L. J. 302. 

% Supra note 23, at 372. 

%6 The provision was similar to that in Anglo-California Trust Co. v. Hall, supra note 22. 

% The court was evidently referring to either negotiability by contract or promissory 
estoppel. 

65 Cal. App. 493, 224 Pac. 261 (1924). 
% See Note (1924) 24 Cor. L. Rev. 757, 766. 
193 Wis. 531, 214 N. W. 332 (1927). 
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where there was a question of negotiability by estoppel. The plaintiff, vendee, 
signed a conditional sales contract which acknowledged delivery and acceptance of 
a refrigerator machine, knowing that it had not been delivered but relying on the 
vendor’s representation that it was at the depot. An innocent third party took an 
assignment of the contract from the vendor in reliance on the acknowledgement 
therein of delivery and acceptance of the goods. The court held that the contract 
had been induced by the fraudulent representation of the vendor and that such 
fraud could be set up against the subsequent purchaser to cancel the contract.‘ 
“To hold otherwise is to hold that in practical effect it becomes by assignment a 
negotiable instrument,” the court said,*1 and added by dictum that total failure of 
consideration between the original parties could be set up as a defense by the ven- 
dee to an action brought by the subsequent purchaser. A dissenting opinion by 
Justice Owen, on the other hand, pointed out that the false representation of the 
vendor was no excuse for the false acknowledgement by the vendee upon which 
the innocent assignee relied, that the vendee was estopped to set up the fraud against 
the assignee, and that “there is nothing sacred in the rule of law which permits all 
of the defences to a non-negotiable instrument while in the hands of an assignee 
that are available against the original party.”42 

The majority opinion represents a conservative view of negotiability and 
seems somewhat difficult to reconcile with established principles of estoppel. An 
estoppel to assert fraud is not analagous to a provision in a contract waiving 
defences based on fraud. The latter is the result of the express agreement of the 
parties, which the courts hold to be contrary to good public policy and, therefore, 
void.48 The former is the result of the fraudulent or false representations made to 
an innocent third party by the one estopped, who has himself been defrauded by 
a prior person. Undoubtedly, as between the last two parties fraud can be set up 
as a defence or made the ground for a suit for cancellation; but it seems unfair to 
permit the prepetration of a fraud upon an innocent third party to be justified by a 
prior fraud upon the perpetrator. This would seem a clear case for an application 
of estoppel in favor of the innocent third party. 

The estoppel doctrine has received support by dicta and decision in America** 
and in England.45 The application of this doctrine does not transform a non- 
conforming paper into one fully negotiable, but it does give it striking attributes of 
negotiability. 

3. Negotiability by Apparent Ownership or Agency—Closely related to the es- 
toppel cases just discussed are those decisions which have the effect of con- 
ferring some or all the incidents of negotiability by a doctrine of apparent own- 
ership or agency.46 The rule applied in the latter cases is that if the owner of a 





“Cf. Whiting v. Squeglia, 70 Cal. App. 108, 232 Pac. 986 (1924). 

Id. at 535. 

7d. at 537. 

“8 Supra notes 23 and 24. 

“ Sioux Nat. Bank v. Cudahy Packing Co., 63 Fed. 805 (C. C. Iowa 1894), aff'd 75 Fed, 
473 (C. C. A. 8th, 1896) (See dissent); Buckley v. Collins, 119 Ark. 231, 177 S. W. 920 
(1915); Musselman v. McElhenny, 23 Ind. 4 (1864); Weyh v. Boylan, 85 N. Y. 394 (1881); 
Manhattan Co. v. Morgan, supra note 14 (dictum); Enoch v. Brandon, supra note 14 (dictum); 
see Howie v. Lewis,supra note 24; cf. Ingram v. Wilson, 18 Ga. App. 597, 90 S. E. 176 (1916). 

*’ Easton v. London Joint Stock Bank, 34 Ch. D. 95 (1886); Simmons v. London Joint 
Stock Bank, 1 Ch. 294 (1891); sce Higgs v. Arsam Tea Co. Ltd., L. R. 4 Ex. 387 (1869); 
In re Hercules Inc. Co., L. R. 19 Ex. 302 (1874). 

* Professor Ewart says that the true foundation for the estoppel cases is to be found “not 
in estoppel by negotiability, . . . but in estoppel by ostensible ownership, or ostensible agency.” 
Ewart, supra note 2, at 147. 
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non-negotiable instrument clothes another party with the apparent legal title to 
the writing or the authority to deal with it as in fact he did, an innocent third 
person purchasing the paper from the apparent owner or agent takes it free of 
adverse claims of the true owner.47 An estoppel seems to have been present 
in all the cases in which this doctrine has been pronounced. 

Thus, where the owner intrusts a non-negotiable instrument to another for a 
specified purpose, either by assignment,*® blank endorsement,49 or indorsement of 
a blank assignment and power of attorney to transfer,59 but the intrusted party 
pledges or transfers it contrary to this purpose, the owner may not assert his title 
against a third person taking it in good faith and for value from the apparent 
owner or agent. Likewise, a bona fide purchaser from an apparent owner, who 
in reality procured the instrument by fraud from the payee, takes title free of any 
adverse claims in the defrauded party.51 In the eyes of the innocent purchaser, in 
all these cases, the transferor possesses all the reasonable indicia of ownership or 
authority to transfer, and the true owner having permitted this false appearance, 
is precluded from denying the truth thereof.52 Many other decisions support this 
doctrine.53 In State ex rel State Bank v. Hastings5+ the Wisconsin Court invoked 
the doctrine of apparent ownership to confer good title upon a bona fide purchaser. 
A judge’s written direction to a state treasurer to pay a future salary installment to 
the judge’s bank “or order,” was intrusted to that bank without consideration. 
Without actual authority, that bank indorsed and delivered the instrument prior 
to the date for salary payment to the plaintiff bank, which took in good faith and 
for value. The court held that the maker “after having, by proper documentary 
evidence of title, clothed the Iowa County Bank with the apparent ownership of 
the fund, is estopped, as to bona fide purchasers for value from asserting that such 
apparent ownership was not the real ownership.”55 A dissenting judge, however, 





* Whether apparent hip or app t agency is based wholly on estoppel or not is 
a question that has prompted much controversy. The generally accepted view is that there are 
two types of apparent agency, one known as ‘“‘apparent authority,” the other as “authority by 
estoppel.”” The latter differs from the former in that there must be an actual change in the 
legal position of the third party in reliance on this agency. 1 Mecnem Acency (1914) 720, 
721, 722; Cook, Agency by Estoppel (1905) 5 Cor. L. Rev. 44. Contra: Ewart, Agency by 
Estoppel (1905) 5 Cor. L. Rev. 354, contending that both types of agency are founded on 
estoppel. See note (1929) 42 Harv. L. Rev. 570. 

The distinction rarely becomes significant and is immaterial for the purposes of this 





study. 
* Moore v. Metropolitan Nat. Bank, 55 N. Y. 41 (1873). 
* First Nat. Bank of Ft. Dodge v. McCartan, 206 Iowa 1036, 226 N. W. 364 (1928); 
Union Trust Co. v. Oliver, 214 N. Y. 517, 108 N. E. 809 (1915). 

* McNeil v. Tenth Nat. Bank, 46 N. Y. 325, 7 Am. Rep. 341 (1871). 

51 Coombs v. Chandler, 33 Ohio St. 178 (1877); see CamPpBELL, Cases ON BILLS AND NOTES 
(1920) 581, note 3. 

53 For other cases see Notes (1925) 37 A. L. R. 1540 and (1931) 73 A. L. R. 1407. 

%§ Cowdry v. Vanderbrugh, 101 U. S. 572 (1879); Lynch v. International Banking Corp; 68 
Cal. App. 432, 229 Pac. 968 (1924). Carstensen & Anson Co. v. Wright, 25 Idaho 492, 138 
Pac. 830 (1914); Moore v. Bank, 55 N. Y. 41 (1873) (overruling Bush v. Lathrop, 22 N. Y. 
535 (1860)) (see dissent); Davis v. Beckstein, 69 N. Y. 440 (1870); Weirich v. Mahoning 
County Bank, 16 Ohio St. 297 (1865); State ex rel State Bank v. Hastings, 15 Wis. 83 (1862); 
Colonial Bank v. Cady, 15 App, Cas. 267 (1890); Montagu v. Perkins, 22 L. S. C. P. 185 
(1853); see Henty v. Miller, 94 N. Y. 64 (1883); cf. Marling v. Fitzgerald, 138 Wis. 93, 120 
N. W. 388 (1909). (1925) 13 Cau. L. Rev. 251. 
Supra note 53. 
Jd. at 91. 
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declared that “if the doctrine of estoppel is to be carried to ‘this length, I am 
unable to see why it does not reduce non-negotiable paper to the same position 
held by negotiable paper, by preventing the maker from showing the rights of 
the holder to be at all different from what the paper itself would indicate.”5¢ 
The majority opinion exemplifies the liberal trend of Aaron v. Mango, supra, 
while the dissent is in line with the conservative view of Malas v. Lounsbury, 
supra. 

It is argued,57 however, that to work an estoppel by apparent agency or 

ownership there must be a voluntary delivery or entrusting of the paper by the 
party estopped to the party who transfers it wrongfully. To this Professor Ewart 
replies>8 that an owner of ambulatory instruments is aware that possession of 
them is evidence of their ownership; therefore it behooves him to exercise consum- 
mate caution with regard to them, risking liability if they are lost or stolen 
and transferred by the finder or thief to an innocent holder, or if they are in- 
trusted to another for a specific purpose but sold to a bona fide purchaser by the 
latter in disregard of that purpose. 
4. Negotiability by Custom.—Finally, some courts have attempted an extension of 
negotiability by a doctrine founded on business custom, the theory being that it 
is usually desirable that commercial instruments understood by business men to be 
negotiable shall be so held by the courts. This reason is reénforced by the argu- 
ment of these courts that the concept of negotiability had its origin in custom and 
usage and grew into a body of law, the legal consequences of which are exceptions 
to ordinary rules of law, as a result of pragmatic, business considerations.59 

Before the codification of the law of negotiable instruments, the courts were 
able without too much difficulty to find new types of mercantile paper negotiable 
by custom. Sealed bonds containing conditions and payable to bearer,®° scrip 
certificates entitling bearer to be registered as holder of stock on payment of certain 
installments,®1 scrip entitling the bearer therof to receive certain foreign bonds,®2 
have been held negotiable by custom in England on proof of bankers, brokers, or 
business men that such instruments had circulated in the mercantile world like nego- 
tiable paper. On the other hand, foreign securities which did not pass in England 
from hand to hand like currency,68 or debentures containing certain conditions 
for the free transferability of which no general usage was proved,®4 have been 
held non-negotiable. In America sealed promissory notes,65 coupon bonds payable 
to bearer,®6 state and county bonds,67 have been held negotiable because of usage 
in the money market. Thus, both in England and America usage and occasionally 
a statute have formed the basis for recognizing qualities of negotiability in new 





% Jd. at 100. 

* Note (1924) 33 Yate L. J. 302, 306. 

5 Ewart, supra note 2, at 149. 

% Note (1929) 24 Cor. L. Rev. 757, 762. 

* Bechuanaland Exploration Co. v. London Bank, 2 Q. B. 658 (1898); Edelstein v. 
Schuler & Co., 2 K. B. 144 (1902). 

“ Rumball v. Metropolitan Bank, 46 L. J. (N. S.) 346 (1877); see Webb, Hale & Co. v. 
Alexandria Water Co., Ltd., 93 L. T. R. 339 (1905). 

® Goodwin v. Robarts, supra note 6. 

* Lang v. Smyth, 7 Bing. 284 (1831). 

“ Crouch v. Credit Foncier of England, L. R. 8 Q. B. 374 (1873); see discussion in Aigler, 
Recognition of New Types of Negotiable Instruments (1924) 24 Cor. L. Rev. 563, 571. 

® Porter v. McCollum, 15 Ga. 528 (1854). 

See Fairbanks v. Sargent, 39 Hun. (N. Y.) 588, 593 (1886). 
 Aigler,supra note 64, at 580. 
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forms of instruments. The American cases on the whole, it seems, have been in- 
clined to pay less attention to proofs of usage and custom.®® 

Since the passage of a uniform act, the question of extending negotiability by 
custom, or for that matter, by contract, estoppel, or apparent ownership, has be- 
come more difficult in America than in England. The English Bills of Exchange Act 
is limited to bills of exchange, checks, and promissory notes. Consequently, as to 
other commercial documents an English court can give effect to the custom and™ 
usage of business. The American act, on the other hand, relates to “negotiable in- 
struments” and declares that “an instrument to be negotiable must conform to 
the following requirements.”69 Following this distinction, it has been held that 
the law merchant cannot make instruments negotiable against the express pro- 
hibition of a statute declaring them non-negotiable? However, a few cases and 
writers have urged the extension of negotiability on the ground of commercial 
expediency even since the Negotiable Instruments Law.7! 

Thus by doctrines of contract, estoppel, apparent ownership, and custom some 
courts have given to irregular or non-conforming instruments some or all of the 
iucidents of negotiability. What objection is there to the extension of nego- 
tiability to these irregular instruments through the doctrines we have discussed ? 

The answer made is that a negotiable instrument is “a courier without lug- 
gage” and must be framed in words importing the most certain and precise con- 
tract.72 It is argued that “it would perplex the commercial transactions of man- 
kind, if paper securities of this kind were issued out into the world encumbered 
with conditions and contingencies, and if the persons to whom they were offered 
in negotiation were obliged to inquire when these uncertain events would prob- 
ably be reduced to a certainty.”73 So eminent an authority as Professor Chaffee 
maintains that?* “although the law usually cares little about the form of a con- 
tract and looks to the actual understanding of the parties who made it, the 
form of a negotiable instrument is essential for the security of mercantile 
transactions ;” that “a business man must be able to tell at a glance whether he 
is taking commercial paper or not;” and that “there must be no twilight zone be- 
tween negotiable instruments and simple contracts.” The reasoning of this line 
of authority is, in short, that business custom has established certain formal re- 
quirements for negotiable paper, which give it a distinguishing label and adapt 
it to easy circulation in the money market. 

Those who question the formalism of negotiability reply to this argument with 
the contention that there is no magic in the formal requirements, that they are 
not well-suited to the complex credit system of modern business, that they pre- 
vent an evolutionary development of negotiable instruments, that the understand- 





* Jd. at 586. 
® Id. at $87. 
King Cattle Co. v. Joseph, supra note 11 (bonds subject to deed of trust); Manhattan 
Co. v. Morgan, supra note 14 (temporary certificates whereby the bearer was stated to be en- 
titled to bonds of the Kingdom of Belgium when delivered in definitive form.) See Crocker 
Nat. Bank v. Byrne, 178 Cal. 329, 173 Pac. 752 (1918); Kohn v. Sacramento Electric Co., 168 
Cal. 1, 141 Pac. 626 (1914). 

™ Hibbs v. Brown, 190 N. Y. 167, 82 N. E. 1108 (1907). Notes (1924) 24 Cor. L. Rav. 
757, (1925) 25 Cor. L. Rev. 71, (1924) 33 Yate L. J. 302. 

™ Overton v. Tyler, 3 Pa. 346 (1846). 

™ Carlos v. Fancourt, 5 Term R. 482 (1794). 

™ Chafee, Acceleration Provisions in Time Paper (1919) 32 Harv. L. Rev. 747, 750. See 
Aigler, supra note 64. 
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ing of the parties and business considerations should be given effect as in the case 
of simple contracts.75 It is submitted, that the emphasis placed on the formal re- 
quirements by the courts and writers is founded on two false premises: (1) that 
a negotiable instrument is a substitute for money,?® and conformance with certain 
requirements is necessary to give it that effect; and (2) that enforcement of these 
requisites will have the beneficial effect of eliminating certain speculative features 
from credit instruments, such as contingencies, conditions, and uncertainties. 

Negotiable paper is not a substitute for money, except in a very general sense. 
Money is a medium of exchange; bank credit and all other types of credit may be 
regarded as elements in our medium of exchange. However, the business differences 
between bank-notes and merchants’ bills or notes should readily indicate the sig- 
nificant distinctions between various kinds of credit instruments. What determines 
whether ordinary merchants’ instruments will pass freely from hand to hand and 
be acceptable almost at sight is the solvency, honesty, and business ability of the 
parties primarily liable.77 These matters must necessarily be more important 
than form. 

Perhaps it would be wise to eliminate various speculative elements from 
credit instruments, particularly in the light of the economic disaster that has come 
to the world today from over-expansion of credit and gross speculation in busi- 
ness enterprise. But does a strict enforcement of the formal requirements for 
negotiability have this effect? Business practices of the past fifty years prove the 
futility of attempting to reach such a result by strict regulation of the form of 
credit instruments. Finding the ordinary bill or note inadequate for the needs of 
trade, business men have resorted to the use of various irregular instruments, con- 
taining conditions and uncertainties. The refusal of the courts to recognize the ne- 
gotiability of these instruments, in the face of commercial exigencies, equitable 
considerations, and the understanding of the parties that they shall be negotiable, has 
not driven these documents from the credit market. Instead it has added another 
contingency to them,—the danger of taking them subject to the equities or 
defences of prior holders. 

If these types of instruments are undesirable for business transactions, they will 
be ostracized by business usage. Legal ostracism, by strict regulation of their 
form, must necessarily prove ineffective. If business men deem it wise to deal in 
irregular credit paper, the law should aid and not obstruct their efforts. Extending 
the concept of negotiability through the doctrines discussed above is one method 
of improving the status of this paper. Perhaps, in reliance on the first three of 
these doctrines, a model instrument might be drafted which would possess the 
most important attribute of negotiability, namely, the possibility of transfer free 
of defences and adverse claims. Finally, the desired result might be obtained by an 
amendment to the Negotiable Instrument Law which would make negotiable such 
classes of paper as the law merchant or business custom might from time to time 
establish. 

Gorpon SInYKIN. 








™ Francis, supra note 1; Notes (1924) 24 Cox. L. Rev. 757; (1925) 25 Cor. L. Rev. 209; 
(1924) 33 Yate L. J. 302. 

7 Chafee, supra note 74, at 749; cf. ‘‘The proposition that bills and notes never have been, 
never can be and never will be a good substitute for money is so obvious that it is incredible.’’ 
Francis, supra note 1, at 44. 
™ Francis, supra note 1, at 47. See Ery, OurTtine or Economics (1919) 250. 
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BANKRUPTCY—EFFECT OF BANKRUPTCY Act Upon STATE ASSIGNMENT STAT- 
uTEs.—Defendant, Boyd Co., made a voluntary assignment for the benefit of 
creditors which was void because of failure to comply with statutory requirements. 
Plaintiff, a non-assenting creditor, obtained, a judgment against the Boyd Co., and 
more than four months after the assignment, instituted garnishment proceedings 
against the assignees who pleaded in defense section 128.06 of the Wisconsin Statutes 
which prohibits any garnishment which results in priority over other creditors in 
case an assignment for the benefit of creditors is adjudged void, whether made under 
the provisions of the statute or as a common law assignment. Mayfield Woolen 
Mills v. Goodrich & Martineau Co., 189 Wis. 406, 207 N. W. 554 (1926). Plain- 
tiff asserts that C. 128, Wis Stat. (1931) is a species of bankruptcy legislation 
and therefore superseded by the Bankruptcy Act and of no effect. Judgment for 
the plaintiff was reversed by the Wisconsin Supreme Court, Pobreslo v. Guaranty 
Mtg. Corp., 242 N. W. 725 (Wis. 1932), and plaintiff appealed to the United States 
Supreme Court. Held: The Wisconsin law governs trusts which do not differ sub- 
s.antially from those arising under common law assignments for the benefit of 
creditors. The substantive rights depend on contract, the legislation merely governs 
the execution of the trusts, and the assignment may be terminated by petition of 
the creditors. Such voluntary assignments should be regarded as not inconsistent 
with the purposes of the federal act. Pobreslo v. Boyd. Co., et al, 53 Sup. Ct. 262 
(1932). 

In International Shoe Co. v. Pinkus, 278 U. S. 261, 49 Sup. Ct. 108 (1929), 
(1929) 42 Harv. L. Rev. 823, it was held that an Arkansas assignment statute, 
since it contained a discharge provision, was a species of bankruptcy legislation 
and therefore suspended by the Bankruptcy Act. The Court said: “As the pass- 
age of the Bankruptcy Act superseded the state law, at least insofar as it re- 
lates to the distribution of property and release to be given, plaintiff in error is 
entitled to have its judgment paid out of the fund in the hands of the receiver.” 
The Court distinguishes the Pinkus case from the instant case on the following 
grounds: (1) The Arkansas statute applied only to insolvent debtors, Arx. Die. 
Stat. (Crawford & Moses, 1921) §§5885, 5888, whereas here, the law related to 
voluntary assignment by debtors, whether insolvent or not. (2) A discharge fea- 
ture was in force in the Arkansas statute, whereas the same feature in the Wis- 
consin statute had been held to have been superseded by the Bankruptcy Act and 
therefore of no effect. Voluntary Assignment of Tarnowski, 191 Wis. 279, 210 
N. W. 836 (1926). (3) As a means of making the discharge feature effective, the 
Arkansas statute imposed conditions which tended to prevent equal distribution 
of property, whereas the Wisconsin statute tends to promote equal distribution 
unaffected by any requirement or condition in respect to discharge. It is un- 
fortunate that the Court did not consider the question of whether or not Voluntary 
Assignment of Tarnowski, supra, suspended the “involuntary” provision, as well 
as the “discharge” provision contained in Sec. 128.08 of the Wisconsin Statutes. 
The Tarnowski case leaves the question undecided, as does Pobreslo v. Guaranty 
Mtg. Corp., supra, although certain language in the latter case suggests that the 
court may have considered the “involuntary” provision as being suspended. If the 
Tarnowski case be construed as suspending this feature, the decision in the instant 
case seems proper, since it leaves the Wisconsin statute divested of all features 
that might be considered as invading the bankruptcy field, except the “ratable 
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distribution” feature. But if the opposite construction be followed, the instant 
case seems questionable, especially in view of the decision in the Pinkus case, since 
it upholds a statute containing the two elements which, as contrasted with the 
discharge feature, have always been considered the essence of bankruptcy legislation. 
1. REMINGTON ON Bankruptcy (3rd Ed. 1923) 1, 18-21. The instant case leaves 
two important questions undecided; first, whether or not the involuntary feature of 
the Wisconsin statute is still in force and, second, whether the United States 
Supreme Court would hold that a statute which contains both involuntary and 
ratable distribution provisions is suspended by the Bankruptcy Act. From a prac- 
tical standpoint, however, the decision in the instant case seems fortunate, since 
an assignment statute like the one involved here provides a flexibility which the 
Bankruptcy Act, with its complex and expensive administration and, except in 
the case of a composition, its requirement of complete liquidation, lacks; and in 
many cases it furnishes a much more simple and satisfactory solution, from the 
standpoint of both creditor and the debtor, than does the Bankruptcy Act. The 
fact that the State of Wisconsin filed a brief concurred in by the State of New 
York as amici curiae in support of the statute, indicates the desire of the states 
to keep such statutes in force. 
Joun C. STEpMAN. 


EviwENCE—EXPERT TESTIMONY—ADMISSIBILITY OF Deception Test (LIE 
Detector) .—Defendant on trial for a robbery offered to prove that the results of 
a lie detector test substantiated his alibi that he was not at the scene of the 
robbery. Held: the result of the detector test was not admissible as expert testi- 
mony. State v. Bokner, 246 N. W. 314 (Wis. 1933). 

Attempts to detect falsehoods have produced four distinct types of tests: (1) 
the Galvanometer test by which electrical currents in the body, which fluctuate 
with the emotional state of the individual, are measured; (2) Association-Reac- 
tion Time tests, in which suspected persons are timed in their endeavors to as- 
sociate words; (3) Inspiration-Respiration test, the length of a person’s respira- 
tions being measured before and after a statement; and (4) the Systolic Blood 
Pressure test. For a detailed analysis of these methods see Marston, Psychological 
Possibilities in the Deception Test (1921) 11 J. Crm. L. 551; McCormick, De- 
ception Tests and the Law of Evidence (1927) 15 Carr. L. Rev. 484; Larson, 
Modifications of the Marston Deception Test (1922) 12 J. Cri. L. 390; Burtt, 
The Inspiration-Expiration Ratio During Truth and Falsehood (1921) 4 JouRNAL 
OF EXPERIMENTAL PsycHoLocy 1. Thus far the only psychometric method that 
has demonstrated any utility is the blood pressure method which detects lies. 
WicmorE, PrincipLes oF Jupicat Proor (2d. ed. 1931) 613. The lie detector 
utilizes the principle of the blood pressure test; it measures the differences in 
blood pressure and is based upon the theory that truth is spontaneous and that one 
guilty of a crime has distinct emotional disturbances under a questioning. 

In laying down its decision in the Bohner case, the Wisconsin Supreme Court 
adopted the rule of Frye v. United States, 54 App. D. C. 46, 293 Fed. 1013, 
34 A.L.R. 145 (1923), the first reported case rejecting an offer by the defendant 
to introduce the results of a systolic blood pressure test. Also see: Note (1924) 
27 Harv. L. Rev. 1138; (1924) 24 Cor. L. Rev. 429. Wisconsin and the Court of 
Appeals of the District of Columbia are the only two jurisdictions that have 
adjudiciated this problem. In the Frye case the court said, “We think the systolic 
blood deception test has not gained such standing or scientific recognition among 
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physiological and psychological authorities as would justify the court in ad- 
mitting expert testimony deduced from discovery, developments and experiments 
thus far made.” This statement was uttered in 1923. In the Bokmer case the 
Supreme Court of Wisconsin concluded, “We are not satisfied that this instru- 
ment (lie detector) during the ten years that have elapsed since the decision in 
the Frye case, has progressed from the experimental to the demonstrable stage.” 

There can be no doubt that the conclusion in the principal case is sound. 
“Without data drawn from thousands of cases of deception from all types of 
temperament and under all conditions a judicial decision will be impossible. Many 
cases of confessed deception have been noted in which there was no rise, which 
Marston states constitutes deception.” Larson, The Audio-Pneumo-Psychogram in 
Deception (1923) 6 JOURNAL OF EXPERIMENTAL PsycHoLocy 420. Other objections 
to the use of the lie detector are: (1) conditions in the laboratory are quite dif- 
ferent from those in the courtroom; (2) these tests do not detect more than 
conscious lying, in no way providing a remedy for the defect of memory, nor de- 
tecting additions of imaginations and the effects of suggestion. Note (1924) 33 
Yate L. J. 771. 

In the last paragraph of the opinion in the principal case, however, the court 
seems to intimate that if these tests were given before a jury and the prosecutor 
were allowed to cross-examine the witness in court, the result might be different. 

Quaere: If the defendant had subjected himself to the lie detector at the re- 
quest of the prosecuting attorney under an express or implied promise that the 
state would in some way give effect to the result if it exculpated him, might not 
the defendant have offered to prove the results of the test upon the ground that 
the state had admitted its value, particularly if the state had represented to him 
that the test was substantially infallible? 

The “truth serum” would raise analagous problems. 
Epwin Conran. 


Evmwence—HEarsAyY—ADMISSIBILITY OF STATEMENTS MADE BY PHYSICIANS.— 
In a personal injury action a physician as witness for the plaintiff was allowed 
to testify over objection on direct examination as to statements made by the 
plaintiff to him describing past pain and past occurrences. The objection was 
predicated upon the theory that the plaintiff was attempting to prove matters by 
hearsay testimony. Held: Since the statements were not offered to prove the 
truth of the matter asserted but were offered to show the basis for the physician’s 
opinion they were admissible. Curfman v. Monongahela Penn. Public Service Co., 
166 S. E. 848 (W. Va. 1932). 

A recent Minnesota case is contrary and held: statements of past pain even 
when offered to show the basis of a physician’s opinion can not be admitted. 
Strommen v. Prudential Insurance Co., 245 N. W. 632 (Minn. 1932). 

Voluntary statements may have been made by a patient to a physician relat- 
ing (1) to present pain or (2) to past pain, condition, or cause of condition for 
the purpose of enabling the physician to diagnose the patient’s case (a) for the 
purposes of treatment or (b) for the purposes of qualifying the physician as a 
witness or (c) for a combination of such purposes, and may be offered at the trial 
(I) to prove the existence of the pain, condition, or cause, i.e., to prove the truth 
of the matter asserted, or (II) to show the basis of the testimony of the physician. 
If the diagnosis was for the purpose of qualifying the physician as a witness, it 
may have been at the request of the patient or the request of the patient’s opponent. 
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When offered under (1) only statements of present pain are admissible, 
Insurance Co. v. Mosley, 8 Wall. 397, 19 L. Ed. 437 (1869); Feagin v. Beasley, 
23 Ga. 17 (1857) ; Perkins v. U. S., 228, Fed. 408 (C. C. A. 4th 1915); Mendenhall 
v. Springfield Traction Co., 26 S. W. (2d) 50 (Mo. App. 1930); 3 Wicmorg, 
Evwence (1923) §1719; 4 CHAMBERLAYNE, EvmpENCE (1916) §4625; Jones, 
EvmeEncE (1924) §349; except in those states (3 WicMorE, EvipeNCE §1722 (c), 
note 4) which followed Barber v. Merriam, 11 Allen 322 (Mass. 1865) in ad- 
mitting statements of past pain; and these statements of present pain, made 
naturally and under non-suspicious circumstances would equally be admissible if 
made to a layman, except in those states which misapplied Barber v. Merriam to 
statements of present pain and admitted them when testified to by a layman 
only if they were involuntary, i.e., in the form of screams, groans, and the like. 
3 WicmoreE, Evience §1719, note 8; Notes (1930) 64 A. L. R. 557, 67 A. L. R. 
10. Wigmore lists Wisconsin with states so holding, but the decisions admit state- 
ments of present pain made to a layman. McKeigue v. Janesville, 68 Wis. 50, 
31 N. W. 298 (1887) ; Bridge v. Oshkosh, 71 Wis. 363, 37 N. W. 409 (1888) ; Kel- 
ler v. Gilman, 93 Wis. 9, 66 N. W. 800 (1896); Bredlau v. York, 115 Wis. 554, 
92 N. W. 261 (1902). Statements offered under (I) although relating to present 
pain and made to a physician are not admissible if the diagnosis was for the 
purpose of qualifying the physician as a witness at the trial. Grand Rapids & 
I. R. Co. v. Huntley, 38 Mich. 537 (1878); Quaéfe v. Chi. etc., Ry. Co., 48 Wis. 
513 (1880) ; Stewart v. Everts, 76 Wis. 35, 44 N. W. 1092, 20 A. L. R. 17 (1890); 
Davidson v. Cornell, 132 N. Y. 228, 30 N. E. 573 (1892); Abbot v. Heath, 84 
Wis. 317, 54 N. W. 574 (1893) ; Stone v. C. St. P. Minn. & O. R. Co., 88 Wis. 98, 
59 N. W. 457 (1894); Keller v. Gilman, supra, Kath v. Wis. C. R. Co., 121 Wis. 
503, 99 N. W. (1904); Bell v. Mil. R. R. & Light Co., 169 Wis. 408, 172 N. W. 
791 (1919); Told v. Madison Bldg. Co., 216 Ill. App. 29 (1919). And a fortiori, 
statement of past pain, even in those jurisdictions where statements of past pain 
are competent when made to a physician, would be excluded where the diagnosis 
was made for the purposes of qualifying the doctor as a witness for the trial. 
Stewarts v. Everts, supra; Murphy v. Edgar Zinc Co., 128 Kan. 524, 278 Pac. 
764, 65 A. L. R. 1213 (1929); Reid v. Yellow Cab Co., 279 Pac. 635 (Ore. 1929) ; 
Third Nat. Bank & T. Co. v. U. S., 53 Fed. (2d) 599 (C. C. A. 6th, 1931). 
Where the statements were made for the dual purpose of treatment and enabling 
the physician to testify they are generally excluded because there is present the 
temptation on the patient’s part to falsify his revelations. Kath v. Wis. C. Ry, 
Co., supra. 

When offered under (II), i.e., to show the basis of the physician’s opinion, the 
statements come in whether of a past or a present pain, and whether the diagnosis 
was for the purpose of treatment or use at the trial, although they would also 
tend to prove the truth of the matters asserted and be incompetent under (I), 
according to the doctrine of multiple admissibility, and the opponent is entitled to 
an instruction that they be considered for the proper purpose only. Cronin v. 
Fitchburg & L. Street Ry. Co., 181 Mass. 202, 63 N. E. 335 (1902); Poropat v. 
Olympic Peninsula Motor Coach Co., 163 Wash. 78, 299 Pac. 979 (1931); Davis v. 
Renton, 113 Cal. App. 561, 298 Pac. 834 (1931); Kraettli v. North Coast Tran, 
Co., 166 Wash. 186, 6 Pac. (2d) 609 (1932); Sherwood v. Thomas, 12 Pac. (2d) 
676 (Cal. 1932); Tappan v. Knox et. al., 162 Atl. 7 (Conn. 1932); Travelers’ Ins. 
Co., of Hartford, Conn., v. Person, 58 Fed. (2d) 210 (C. C. A. 8th 1932) ; Watkins 
v. Brunswick Restaurant, 242 N. W. 439 (Neb. 1932); Curfman case, supra. This 
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rule is not accepted in all jurisdictions, however. Lee v. Kansas City S. R. Co., 
206 Fed. 765 (W. D. Ark. 1913). There have been attempts in some jurisdictions 
to differentiate between the situations (a) where the physician for the purpose 
of testifying was called by the patient who is suing, and (b) where the physician 
for the same purpose was called by the patient’s opponent. The statements made 
in the examination of the plaintiff in the former instance are excluded as show- 
ing the basis of an opinion whereas those in the latter situation are admitted. 
The theory behind the distinction is that in (a) there is an opportunity for fabri- 
cation in the patient’s statements, while in (b) there is a chance for cross-examina- 
tion by a hostile expert and therefore very little probability that the examiner 
would be misled by any colored or false statements. Quaife v. Chi. etc., supra, 
Keller v. Gilman, supra, Kath v. Wis. C. R. Co., supra. Although it does not 
always clearly appear that the court had in mind a distinction between purposes 
(I) and (II) in these decisions, since they hold that the patient’s statements can- 
not be admitted to show the basis of the physician’s opinion, a fortiori they would 
not be competent to prove the existence of the pain. 
CurisTiAN R. STEINMETZ. 


MorTGAGES—CONFIRMATION OF FORECLOSURE SALE—DISCRETION OF CoURT TO 
Take Notice or Economic Emercency.—Plaintiff, mortgagee, foreclosed on a 
mortgage that had been reduced from $2,000 to $1,500, bidding the property in 
himself at $600. On application for confirmation of sale plaintiff demanded as a 
matter of right a deficiency judgment for $1,379.16 as ordered in the original 
foreclosure judgment, from which no appeal had been taken. The assessed valua- 
tion of the property for taxation purposes was $3,000. Affidavits submitted by de- 
fendant mortgagor stated the value to be between $2,000 and $2,500, while affidavits 
submitted by plaintiff showed the value to be between $1,000 and $1,500. The 
trial court found the value of the property to be $2,000 and ordered confirma- 
tion of the sale, but refused to render a deficiency judgment. Held: the trial court 
erred in not giving the plaintiff his option to accept or reject the conditional con- 
firmation, and in the event of rejection to order a resale. Suring State Bank v. 
Giese, 246 N. W. 556 (Wis. 1933). 

The foreclosure of a mortgage is an equitable action and is not completed 
until the sale is confirmed by the court; and in the order of confirmation the 
court should settle the rights of all parties on equitable grounds. Kremer v. 
Thwaites, 105 Wis. 534, 81 N. W. 654 (1900). Although the courts will not re- 
fuse to confirm the sale for mere inadequacy of price, whenever other facts appear, 
such as mistake of the interested parties, the court will readily refuse to approve 
the sale, Griswold v. Barden, 146 Wis. 35, 130 N. W. 952 (1911). In the principal 
case the court said that inadequacy of price coupled with an emergency such as a 
depression, which operates to prevent competitive bidding at the sale, will justify 
it in refusing to confirm the sale and order a deficiency judgment. The order of 
confirmation can be disturbed only on abuse of discretion by the trial court. 
Homestead L. Co. v. Schlitz Brewing Co., 94 Wis. 600, 69 N. W. 346 (1896). In 
the principal case the court pointed out that in the course of a foreclosure 
proceeding a trial court can do any of three things, in order to make certain that 
no injustice will be done to anyone. (1) Before sale the court may set an upset 
price, below which no sale will be confirmed. (2) It may refuse to confirm, and 
order a resale. (3) It may conduct a hearing to determine the value of the 
property and then confirm the sale, provided that such value be offset against 
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the mortgage debt. If the third method is followed, the mortgagee should be 
given his option of whether to accept or reject the conditional confirmation; and 
if he rejects, a resale should be ordered. An analogy to the first method is found 
in the procedure of equity courts in large corporate reorganizations. In fore- 
closure of railroad bonds, for instance, competitive bidding is precluded be- 
cause there are no individuals with sufficient capital to purchase and operate a 
railroad; therefore the court sets an upset price below which no sale will be 
confirmed. Blair v. St. Louis, H. & K. Ry., 25 Fed. 232 (E. D. Mo. 1885). 
The result of the decision in the principal case is to send the parties back to 
the trial court for further litigation, but with no definite rule for the final disposi- 
tion of their rights. Under the decision the plaintiff mortgagee is entitled to reject 
the conditional confirmation and ask for a resale. In present economic conditions 
a resale would probably result in an inadequate price, as in the first sale. Quaere: 
Will the trial court then lower its determination of the value of the property or 
will it order another resale and so on ad infinitum until the depression is ended 
and competitive bidding once more restored to normal? 
Norris E. MALoney. 


Reat Property—Jormvt TenaNncy—ConstrucTion oF A Deep.—By Wis. 
Stat. (1931) §230.44 all grants made to two or more persons are to be construed 
to create estates in common and not estates in joint tenancy, unless expressly de- 
clared to be in joint tenancy. Sec. 230.45 provides that the above statute does 
not apply to grants made to husband and wife. Under these statutes, a deed in 
which the introductory clause named the grantees as “Tomas Nedin and Sofi 
Nedin, his wife, and to the survivor of either’ (they were not in fact man and 
wife) and which further recited in the granting clause that the conveyance was 
made to “the said parties of the second part their heirs and assigns forever,” the 
court held created a tenancy in common and not a joint tenancy. The reason for 
the decision was that, as previously held in Fries v. Kracklauer, 198 Wis. 547, 224 
N. W. 717 (1932), the phrase “their heirs and assigns forever,” was repugnant to 
the doctrine of survivorship in a joint tenancy, and being expressed in the grant- 
ing clause, took precedence over the words used in the introductory clause. 
Weber v. Nedin, 242 N. W. 487 (Wis. 1932). 

On rehearing the court held that the rule in respect to conflicting clauses 
had no application to the case. The two phrases were not repugnant, for by 
leaving out the word assigns, which is superfluous jargon, the phrase “to the 
said parties of the second part and their heirs forever” was the identical expres- 
sion used at common law to create an estate in joint tenancy. The court then 
decided that since, in Wisconsin, estates by entirety and in coparcenary have 
been abolished, Wallace v. St. John, 119 Wis. 585, 97 N. W. 197 (1903), an estate 
in joint tenancy is the only remaining estate having the incident of survivorship; 
and the phrase “to the survivor of either” is sufficient express declaration, as re- 
quired by §230.44, supra, of an intention to create a joint tenancy. The former 
mandate of the court was reversed, and what was said in Fries v. Kracklauer, supra, 
concerning the repugancy of the two phrases was overruled. Weber v. Nedin, 
(rehearing), 246 N. W. 307 (Wis. 1933). 

The writer of the concurring opinion on rehearing declared that the intro- 
ductory clause is used merely to identify the parties, and the use of the phrase 
“survivor of either” adds nothing to such identity, but “is pure nonsense.” He 
states, “the holding of the court which seems to be virtually to the effect that 
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wherever the word survivor appears desultorily in a deed that deed ipso facto 
creates a joint tenancy, is going a little too far.” He believes the controlling con- 
sideration which creates a joint tenancy is to be found in the introductory state- 
ment which identifies the grantees as man and wife. This recital in the deed 
should be “conclusive evidence that the grantors believed them to be man and 
wife, and that they intended to vest in them an estate in joint tenancy.” Weber v. 
Nedin, 246 N. W. 686 (1933) (rehearing, concurring opinion). 

The character of the doctrine expressed in the rehearing must be acknowledged 
as sound. Conceived in a desire to avoid the hardships incident to feudal tenures, 
the element of survivorship early in the thirteenth century became the dis- 
tinguishing characteristic of a joint tenancy. 2 PoLLock AND MAITLAND, History oF 
EncuisH Law (2nd ed. 1911) 20. “It is clear that in his (Bracton’s) day the 
incident of survivorship was already a characteristic of joint tenancy, and it had 
already occurred to some that it might be used to defeat the lord’s claim to relief 
or wardship.” 3 HotpswortH, History or ENGLisH Law (3rd ed. 1923) 126. 
That same feature of survivorship in a joint tenancy is still recognized and pre- 
served by our courts, and where the use of the word survivor shows an intention 
to create a joint tenancy it will be construed as an express declaration to create 
such an estate. Michael v. Lucas, 152 Md. 512, 137 Atl. 287 (1927) (the survivor 
of them); Stimson v. Batterman, 5 Cush. (Mass) 153 (1849) (the survivor or 
survivors of them) ; Mittel v. Karl, 133 Ill. 255, 24 N. E. 553 (1890) (the survivor 
of them) ; Finch v. Haynes, 144 Mich. 352, 107 N. W. 910 (1906) (the survivor of 
them) ; Schultz v. Brohl, 116 Mich. 602, 74 N. W. 1012 (1898) (to them and the 
survivor of them) ; Forney v. Farmer's Fire Ins. Co., 181 Minn. 8, 231 N. W. 401 
(1930) (or the survivor of either). 

The principal case does not stand for the proposition that a desultory use 
of the world survivor “ipso facto creates a joint tenancy.” A fair construction 
would seem to import only that where an expression which clearly discloses an 
intention to create an estate in a joint tenancy appears in a deed, it will be 


construed as such. 
Lioyp ALLAN. 








